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PREFACE. 


It  has  been  said  that  there  is  no  other  species  of  property 
with  which  Coui'ts  and  lawyers  are  more  frequently  called 
upon  to  deal  than  choses  in  action.  One  illustration  in 
support  of  this  will  suffice.  There  has  been  no  century 
comparable  with  the  present  for  the  conduct  of  business 
upon  collective  and  co-operative  lines.  And  the  limitation 
of  liability  provided  by  statute  has  given  the  greatest 
impetus  to  the  formation  of  an  infinite  variety  of  enter- 
prises, commercial  and  otherwise,  into  companies  which 
are  at  once  commanding  and  progressive,  and  afford 
increased  facility  for  the  investment  of  an  incredible 
amount  of  capital  representing  a  great  multitude  of  inter- 
ested individuals.  And  when  it  is  remembered  how 
incessantly  and  increasingly  the  Courts  are  invoked  to 
decide  upon  company  matters,  the  claims  of  shareholders, 
the  conduct  of  directors,  the  rights  of  companies  and  the 
general  control  or  disposal  of  their  affairs,  and  that  com- 
pany law  is  but  one  branch  of  choses  in  action,  it  will  be 
needless  to  enlarge  upon  the  importance  of  the  subject  of 
this  work. 

The  author  has  treated  at  some  length  the  subject  of 
assignability  in  equity  with  a  view  to  showing  how  wide 
and  varied  is  the  scope  of  equitable  jurisdiction.  He  has 
also  thought  fit  to  illustrate  assignment  by  statute  in  order 

a  2 


IV  PREFACE, 

to  point,  out  that  while  important  results  were  effected  by 
the  Judicature  Act,  1873,  particular  choses  in  action  were 
being  made  transferable  before  that  enactment,  and  the 
transfer  of  others  has  been  provided  for  since  the  operation 
of  that  Act. 

To  the  Judicature  Act  one  Book  has  been  specially 
devoted,  and  it  is  hoped  that  the  collection  of  eases  cited 
and  suggestions  made  therein,  together  with  the  "  matters 
affecting  particular  persons  "  and  the  division  on  Practice, 
may  prove  to  be  of  some  service.  Judgments  in  cases,  and 
the  weighty  authority  of  many  text-writers,  have  been  re- 
produced throughout  verbatim,  and  the  references  given  in 
each  instance. 

The  author  is  indebted  to  the  learned  writers  and  editors 
of  every  authority  which  he  has  cited  in  this  work,  and  not 
least  of  all  to  the  careful  industry  of  the  law  reporters ; 
whilst  his  special  thanks  are  personally  due  to  the  learned 
Recorder  for  Winchester,  Dr.  W.  Blake  Odgers,  Q,.0.,  for 
his  kindly  interest  in  the  progress  of  this  work,  and  for  his 
calling  attention  to  several  cases  of  paramount  importance. 

WALTER  R.  WARREN. 

2,  Haee  CotrET,  Temple,  E.O. 
June,  1899. 
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CHOSES  IN  ACTION  SESCBIBED. 


CHAPTER  I. 

THE  NATURE  OF  CHOSES  IN  ACTION, 

In  tKe  recent  important  case  of  Colonial  Bank  v.  Whin- 
hey  [a),  Fry,  L.J.,  said :  "  According  to  my  view  of  the 
English  law,  all  personal  things  are  either  in  possession 
or  in  action.  The  law  knows  no  tertium  quid  between 
the  two."  And  in  the  same  case  Liadley,  L.J.,  said : 
"  It  is  diflBcult  to  find  out  the  exact  meaning  of  the  ex- 
pression chose  in  action.  One  has  to  look  back  and  see 
what  the  interpretation  to  be  put  upon  these  words  is, 
and  it  is  impossible,  I  think,  to  look  into  the  authori- 
ties upon  this  subject  without  seeing  that  the  meaning 
attributed  to  the  expression  has  been  expanded  from 
time  to  time.  So  far  as  I  can  make  out,  the  words 
'chose  in  action'  were  originally  used  to  denote  a 
mere  right  to  sue  for  a  debt  or  for  damages;  I  take 
that  not  to  be  so  much  a  definition  as  a  description^ 
and,  as  I  understand  it,  the  original  idea  was  that  a 
chose  in  action  was  not  property  of  a  particular  class, 

(«)  30  Oh.  D.  285. 
W.  1 
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but  was  no  property  at  all.  .  .",  .  It  was  not  that  pro- 
perty was  divided  into  choses  in  action  and  choses  in 
possession,  but  that  a  chose  iu  action  was  only  a  right 
to  sue  as  distinguished  from  property."  After  deducing 
authorities  in  support  of  this  statement,  the  learned 
judge  continues  :  "  The  term  chose  in  action  has,  then, 
no  doubt,  whatever  its  original  meaning  may  have  been, 
come  to  be  used  as  denoting  a  certain  class  of  property. 
There  being  no  word  to  denote  incorporeal  personal 
property,  the  meaning  of  the  expression  choses  in 
action  was  gradually  extended  for    the    purpose    of 

denoting  it No  little  confusion  has  arisen  from 

this  extended  use  of  the  expression  chose  in  action,  and 
where  these  words  are  used  it  is  necessary  to  be  careful 
in  ascertaining  whether  they  are  used  in  the  wide  sense 
of  incorporeal  personal  property,  or  in  the  narrow  and 
strict  sense  of  a  right  to  sue  for  a  debt  or  damages. 
Though  debts,  money  in  the  funds,  shares  in  companies, 
copyrights  and  patents,  are  all  incorporeal  personal  pro- 
perty, they  are  so  different  in  their  nature  and  legal 
incidents  that  care  must  be  taken  not  to  be  misled  by 
giving  them  all  a  common  name  which  conceals  their 
differences.  "We  all  know  that  our  law  has  not  been 
put  into  a  very  scientific  shape,  and  there  is  often 
considerable  difficulty  in  determining  in  what  sense 
a  particular  expression,  such  as  choses  in  action,  is 
used"  (6). 

And,  indeed,  it  may  be  said  here,  in  passing,  that  this 
difficulty  is  one  which  extends  not  only  to  the  whole 
law  of  contract  (c) ,  but  to  English  law  in  general, 
owing  to  the  irregular  way  in  which  it  has  grown; 
and,  in  connection  with  the  particular  subject  of  choses 
in  action,  this  difficulty  has  been  enhanced  by  miscon- 
ception of  the  combination  of  words,  and  by  the  further 
fact  that  until  within  most  recent  times  choses  in  action 

(5)  30  Oh.  D.  282—284.  (c)  Pollock,  Contracts,  704. 
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have  been  regarded  by  writers  rather  as  Incident  to 
some  other  branch  of  law  than  as  a  subject  by  them- 
selves (d). 

The  term  chose  in  action  has  been  interpreted  in 
various  ways,  and  has  been  employed  to  describe  many 
kinds  of  proprietary  interests  differing  very  widely  from 
one  another  in  their  nature. 

It  has  been  used  to  denote : — 

(1)  The  I'ight  to  obtain  something  not  in  possession 

or  enjoyment. 

(2)  The  property  or  some  corporeal  thing  in  regard 
to  which  the  right  is  exerciseable. 

(3)  A  document  evidencing  a  right,  or  title. 

(4)  An  interest  in  some  fund  or  other  property  (or 

the  document  evidencing  such  an  interest),  the 
right  to  enjoy  which,  strictly  speaking,  is  not 
legally  enforceable  at  all. 

Such  being  the  uses  to  which  the  term  chose  in  action 
has  been  applied,  it  may  be  well  to  cite  here  the  main 
attempts  which  have  been  made  to  define,  or  to  describe, 
the  nature  of  choses  in  action. 

"  Things  in  action,  as  a  right  or  title  of  action  that  doth 
only  depend  in  action,  and  things  of  that  nature,  as 
rights  and  titles  of  entry  to  any  real  or  personal  thing 
.  .  .  are  not  grantable  at  all,  but  by  way  of  release  to 
the  tenant  of  the  land,  &c.,  by  which  means  it  may  be 
extinguished;  but  this  may  not  be  neither  without 
deed.  .  .  .  Things  in  action,  as  debts  and  the  like  "  (c). 

"Chose  in  action  is  incorporeal  and  only  In  right  .  .  . 
as  a  right  or  title  of  entry  into  land.  An  action  of  debt 
on  an  obligation,  or  an  annuity,  or  for  rent,  or  action  of 
covenant  on  a  covenant,  or  an  assise  upon  a  disseisin, 
ejectione  firmae  upon  an  ejectment,  trespass  for  goods 
taken  away,  beating  and  the  like.  .  .  .  Some  also  of 


[d)  L.  Q.  R.  X.  303. 

(e)  Shep.  Touoh.  2nd  ed.  [16i8],  pp.  231,  430. 

1(2) 
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them  are  said  to  be  personal,  as  debt  and  the  like;  some 
real,  as  rights  and  titles  to  land,  either  of  entry  or 
action ;  or  mixed,  as  was  wardship  "  (/). 

"  Chose  in  action  is,  when  a  man  hath  cause,  or  may 
bring  an  action  for  some  duty  due  to  him  ;  as  an  action 
for  debt  upon  an  obligation,  annuity,  or  rent,  action  of 
covenant  or  ward,  trespass  of  goods  taken  away,  beating, 
or  such  like ;  and  because  they  are  things  whereof  a  man 
is  not  possessed,  but  for  recovery  of  them  is  driven  to 
his  action,  they  are  called  things  in  action"  {g). 

"Chose  in  action  is  a  thing  incorporeal,  and  only  a 
right,  as  an  annuity,  obligation  for  debt,  &c.  And 
generally  all  causes  of  suit  for  any  debt,  duty,  or  wrong, 
are  to  be  accounted  choses  in  action.  When  a  man  may 
bring  an  action  for  some  duty,  viz.,  debt  upon  bond,  or 
for  rent;  or  action  of  covenant,  or  trespass  for  goods 
taken  away,  or  such  Kke;  these  are  choses  in  action. 
And  as  they  are  things  whereof  a  person  is  not  possessed, 
but  is  put  to  his  action  for  recovery  of  them,  they  are 
therefore  called  choses  in  action.  .  .  .  And  a  condition 
and  power  of  re-entry  into  land  upon  a  feoffment,  gift 
or  grant,  before  the  performance  of  the  condition,  is  of 
the  nature  of  a  chose  in  action.  If  one  have  an  advow- 
son,  when  the  church  becomes  void  the  presentation  is 
but  as  a  chose  in  action.  Where  a  man  hath  a  judg- 
ment against  another  for  money,  or  a  statute,  these  are 
choses  in  action.  ...  A  possibility  of  an  interest  or 
estate  in  a  term  for  years  is  near  to  a  chose  in  action  "  (A) . 

"Property,  in  chattels  personal,  may  be  either  in 
possession,  which  is  where  a  man  hath  not  only  the  right 
to  enjoy,  but  hath  the  actual  enjoyment  of,  the  thing ; 
or  else  it  is  in  action :  where  a  man  hath  only  a  bare 
right,  without  any  occupation  or  enjoyment"  («). 

(/)  Shepp.   Abr.    [1675],  tit.  (A)  Jacob's  Law  Diet.  [1729]. 

Choses  in  Action.  ,.,   „ -dz    n           r.»,.,     ,»»«t 

iff)  Termes  de  la  Ley  [1708],  W  2  Bl.  Comm.  [1765-1769], 

tit.  Choses  iii  Action.  389. 


THE  NATURE  OF  CHOSBS  IN  ACTION.  5 

"  Property  in  action,  or  such  where  a  man  hath  not  the 
occupation,  but  merely  a  hare  right  to  occupy  the  thing 
in  question ;  the  possession  whereof  may  however  be 
recoTered  by  a  suit  or  action  at  law  :  from  whence  the 
thing  so  recoverable  is  called  a  thing,  or  chose  in  action. 
Thus  money  due  on  a  bond  is  a  chose  in  action  ;  for  a 
property  in  the  debt  vests  at  the  time  of  forfeiture 
mentioned  in  the  obligation,  but  there  is  no  possession 
till  recovered  by  course  of  law.  If  a  man  promises,  or 
covenants  with  me,  to  do  any  act,  and  fails  in  it, 
whereby  I  suffer  damage,  the  recompense  for  this 
damage  is  a  chose  in  action ;  for  though  a  right  to 
some  recompense  vests  in  me  at  the  time  of  the  damage 
done,  yet  what  and  how  large  such  recompense  shall  be, 
can  only  be  ascertained  by  verdict ;  and  the  possession 
can  only  be  given  me  by  legal  judgment  and  execution. 
In  the  former  of  these  cases  the  student  will  observe, 
that  the  property,  or  right  of  action,  depends  upon  an 
express  contract  or  obligation  to  pay  a  stated  sum :  and 
in  the  latter  it  depends  upon  an  implied  contract,  that  if 
the  covenantor  does  not  perform  the  act  he  engaged  to 
do,  he  shall  pay  me  the  damages  I  sustain  by  this 
breach  of  covenant.  And  hence  it  may  be  collected, 
that  all  property  in  action  depends  entirely  upon  con- 
tracts, either  express  or  implied ;  which  are  the  only 
regular  means  of  acquiring  a  chose  in  action.  Upon 
all  contracts  or  promises,  either  express  or  implied,  and 
the  infinite  variety  of  cases  into  which  they  are  and 
may  be  spun  out,  the  law  gives  an  action  of  some  sort 
or  other  to  the  party  injured  in  case  of  non-perform- 
ance ;  to  compel  the  wrongdoer  to  do  justice  to  the 
party  with  whom  he  has  contracted,  and,  on  failure  of 
performing  the  identical  thing  he  engaged  to  do,  to 
render  a  satisfaction  equivalent  to  the  damage  sustained. 
But  while  the  thing,  or  its  equivalent,  remains  in  sus- 
pense, and  the  injured  party  has  only  the  right  and  not 
the  occupation,  it  is  called  a  chose  in  action ;  being 
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rather  in  potentid  than  in  esse :  though  the  owner  may 
have  as  absolute  a  property  in,  and  be  as  well  entitled 
to,  such  things  in  action,  as  to  things  in  possession"  (/). 

"  Chose  in  action  is  a  thing  incorporeal,  and  only  a 
right :  as  an  annuity,  obligation  for  debt,  a  covenant, 
voucher  by  warranty,  and  generally  all  causes  of  suit 
for  any  debt  or  duty,  trespass  or  wrong,  are  to  be 
accounted  choses  in  action.  And  it  seems  that  chose  in 
action  may  also  be  called  chose  in  suspense,  because  it 
has  no  real  existence  or  being,  nor  can  properly  be  said 
to  be  in  our  possession  "  {k). 

"  The  term  choses  in  action  appears  to  have  been 
applied  to  things,  to  recover  or  realize  which,  if  wrong- 
fully withheld,  an  action  must  have  been  brought  : 
things,  in  respect  of  which  a  man  had  no  actual  posses- 
sion or  enjoyment,  but  a  mere  right  enforceable  by 
action.  The  more  important  things  recoverable  by 
action  only  were  money  due  from  another,  the  benefit 
of  a  contract,  and  compensation  for  a  wrong  or  damages : 
and  these  have  always  been  the  most  prominent  choses 
in  action,  though  not  the  only  things  included  in  the 
term. 

"  In  modern  times  also  several  species  of  property  have 
sprung  up  which  were  unknown  to  the  common  law. 
The  Funds  now  afEord  an  investment  of  which  our  fore- 
fathers were  happily  ignorant,  whilst  canal  and  railway 
shares  and  other  shares  in  joint  stock  companies  and 
patents  and  copyrights  are  evidently  modern  sources  of 
wealth.  These  kinds  of  property  are  all  of  a  personal 
nature,  many  of  them  having  been  made  so  by  the  Acts 
of  Parliament  under  the  authority  of  which  they  have 
originated.  For  want  of  a  better  classification  these 
subjects  of  personal  property  are  now  usually  spoken 
of  as  choses  in  action.    They  are,  in  fact,  personal 


0)  2  Bl.  Oomm.  396,  397. 

(A)  Blount,  Law  Diet.  tit.  Chose  in  Action. 
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property  of  an  incorporeal  nature,  and  a  recurrence  to 
the  history  of  their  classification  amongst  choses  in 
action  will  help  to  explain  some  of  their  peculi- 
arities" (l). 

In  a  suhsequent  chapter  (m)  is  set  forth  a  list  of 
things  which  have  from  time  to  time  been  deemed  to 
be  choses  in  action ;  upon  reference  to  that  list,  and 
upon  comparing  the  foregoing  descriptions  with  one 
another,  it  may  be  noted  that  the  latter  are  all  deficient 
in  some  respects.  Indeed,  it 'is  to  be  observed  that  the 
task  of  defining  the  term  choses  in  action  is  not  only 
difficult  but  impossible,  and  that  the  only  adequate  and 
satisfactory  method  of  ascertaining  a  true  knowledge  of 
their  nature  and  incidents  is  by  a  study  of  the  things 
which  have  been  brought  within  their  classification. 
Tor,  while  all  the  above-mentioned  writers  agree  in 
saying  that  a  chose  in  action  is  something  not  in  pos- 
session but  obtainable  by  taking  proceedings,  they 
differ  in  describing  the  denotation  of  the  thing  in 
action.  According  to  Blackstone  («)  it  may  be  a 
corporeal  thing,  such  as  money,  but  the  term  is  limited 
by  him  to  the  subject-matter  of  contracts,  whereas  all 
the  other  definitions  or  descriptions  include  a  right  of 
action  for  tort,  and  exclude  corporeal  chattels,  stating 
that  the  term  is  confined  to  things  "incorporeal  and 
only  in  right." 

The  case  authorities  show,  however,  that  while  the 
term  comprehends  rights  of  action  arising  upon  contract, 
it  is  tmdoubtedly  of  much   broader   significance,  and^ 
includes  not  only  the  right  to  procure  payment  of  a 
sum  of  money,  to  recover  pecuniary  damages  for  non- 


(l)  WiUiams,    Pers.  Pro.    1st  but  such  choses  as  stock  in  the 

ed.  [1848].  funds,  and  in  trading'  companies 

/    \   T>   J  -Di    T  m.        TT  whicli  had  been   decided  to   be 

{m)  Fast,  Bk.  I.  Chap.  II.  ^-^^^^^  j^  ^^^.^^  ^^^^^^  Bj^^^, 

(«)  Blackstone' s    definition   is  stone   wrote ;    he    also   ignores 

almost  -worthless.      It  excludes  choses  in  action  real :  L.  Q.  K, 

not  only  risrhts  of  action  for  tort,  x.  315. 
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performance  or  for  a  wrong  inflicted  either  upon  one's 
person  or  property,  but  also  embraces  many  other 
matters  among  which  are  certain  proprietary  interests 
vesting  in  their  owner  without  conferring  upon  him  any 
right  of  action  or  other  legal  proceedings. 

When  we  are  considering  the  import  of  the  term 
chose  in  action  it  is  necessary  to  observe  that  "  chose  " 
or  "thing"  in  this  connection  is  by  no  means  necessarily 
synonymous  with  "  corporeal  thing  "  or  with  "  chattel 
personal"  (o),  and  that  the  words  "in  action"  are  not 
restricted  to  proceedings  in  a  Court  of  Law  or  Equity, 
but  may  include  a  petition  and  other  similar  steps,  and 
in  case  of  some  choses  in  action  the  two  words  "in 
action "  have  no  other  significance  than  that  of  their 
being  opposed  to  the  words  "in  possession"  ia  the 
correlative  term  of  choses  in  possession.  Further,  whatr 
ever  may  have  been  the  prevailing  opinion  at  one  time, 
there  is  no  doubt  to-day  that  choses  in  action  are 
property,  and  often  property  of  a  very  valuable  and 
substantial  kind;  for,  as  Blackstone  says,  the  owner 
may  have  as  absolute  a  property  of  choses  in  action,  as 
of  things  in  possession.  And  this  value  has  been 
materially  increased  by  the  facility  of  assignment 
afforded  by  the  legislature  during  the  present  century. 
So  divergent  are  various  choses  in  action  in  their 
incidents  and  different  in  the  matters  with  which  they 
deal,  that  probably  the  only  one  characteristic  which 
they  may  all  be  said,  with  safety,  to  have  in  common 
is  that  which  seems  too  obvious  to  mention,  namely, 
that  they  are,  one  and  all,  kinds  of  property  not  in 
possession.  Yet  this  was  one  of  the  main  'facts  pointed 
out  in  the  recent  decision  of  Colonial  Bank  v.  Whinney 
which  has  been  already  quoted  {p).  It  is  believed  that 
there  is  no  allusion  to  any  classification  of  things  as 

(o)   Yet    Blackstone    commits  {p) -dnte,yp.\,  2;  Colonial  Bank 

tMs  mistake,  see  2  Bl.  Comm.  v.  Whinney,  30  Ch.  D.  285,  per 
434  6t  seq,  Jry,  L.J, 
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being  in  possession  or  in  action  in  early  writers,  sucli  as 
Grlanville,  Bracton,  Britton  or  Fleta,  although  in  the 
works  of  the  three  last  mentioned  there  is  a  clear  dis- 
tinction drawn  between  corporeal  things  in  their  owner's 
possession  and  mere  rights  (of  action  or  otherwise)  {q). 
Perhaps  the  earliest  reference  to  such  a  division  is  in 
22  Ass.  pi.  37,  where  it  was  said  that  the  lord  might  seize 
what  is  in  possession  of  a  villein,  but  not  what  remained 
in  action  to  the  villein,  as  if  obligation  of  debt,  or  cove- 
nant, or  warranty  be  made  to  him  (r).     However,  the 
summary  of  cases  in  Brooke's  Abridgement  [Ohoses  in 
Action]  is)  makes  it  sufficiently  evident  that  the  term  was 
well  established  before  Coke's  time,  who,  with  his  contem- 
poraries, seems  to  have  considered  a  chose  in  action  as  I 
equivalent  to  a  right  incapable  of  being  assigned  orj 
granted  over  (t).    But  assignability  or  non-assignability 
has  never  been  a  comprehensive  or  satisfactory  test  of 
what  are  or  are  not  choses  in  action,  for  the  king  has  I 
always  been  able  to  assign  his  ohoses  in  action  which  I 
are  certain ;   and  bills  of  exchange,  one   of  the  mostf 
important  choses  in  action,  were  from  an  early  date\ 
assignable  at  law  by  the  custom  of  merchants ;  as  also 
was  stock  in  the  first  joint  stock  trading  companies ; 
and  after  the    repeal  of    the  Bubble  Act  in   1825, 
transfers  of  shares  in  unincorporated  joint  stock  com- 
panies were  recognized  by  the  Courts  (««).     And,  as  it 
has  been  already  stated,  many  choses  in  action,  such 
as  promissory  notes,  and  bail  and  replevin  bonds  and 
debts,  &c.,  have  from  time  to  time  been,  by  statute,  made 
expressly  assignable.      Here  again  may  be  remarked 
a  further  distinction  in  the  nature  of  different  kinds  of  \ 
choses  in  action,  for  in  questions  of  priority  between  j 
claimants,  the  law  relating  to  the  transfer  of  shares 

[q)  L.  Q.  R.  X.  143.  351 ;  cited  in  L.  Q.  R.  {supra). 
(r)  JBro.  Abr.  Chose  in  Action ;  (u)   TValburn  v.  Ingilbij  [1832], 

and  L,  Q.  R.  x.  144.  1  M.  &  K.  61 ;   36  R.  R.  246  ;  lie 

{s)  Brooke  died  in  1558.  Mexican,  ^c.  Co.  [1859],  4  De  C.  & 

{t)  Co.  Litt.  120a;  292a;  292b ;  J.  544,  cited  in  L.  Q.  R.  x.  312. 
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differs  materially  from  that  which  regulates  the  assign- 
ment of  an  ordinary  deht  or  other  similar  chose  in 
action,  formal  registration  being  an  all-important 
requisite  in  the  transfer  of  shares. 

It  has  heen  suggested  that  a  proper  test  as  to  what 
are  choses  in  action  is  by  discovering  whether  the  things 
in  question  are  capable  of  being  stolen,  or  seized  by  the 
sheriff  under  &fi.  fa.,  or  not.  By  the  common  law  you 
could  not  be  punished  for  stealing  a  bond,  or  a  bank- 
note, or  a  Treasury-warrant,  or  anything  of  that  sort 
until  stealing  such  things  was  made  a  larceny  and  punish- 
able by  2  Geo.  II.  c.  25,  s.  3  (»).  Neither  could  they 
be  seized  under  &fi.  fa.  {w). 

"  There  was  always  a  difference  between  personal 
property,  such  as  to  be  capable  of  being  stolen,  taken, 
carried  away,  and  so  to  be  the  subject  of  larceny  at 
common  law,  and  to  be  capable  of  being  seized  by 
the  sheriff  under  af.fa.,  and  other  kinds  of  personal 
property.  Personal  property  of  the  first  sort,  when 
belonging  to  a  married  woman,  vested  at  once  in  the 
husband.  The  others  the  husband  might  reduce  into 
possession,  but  did  not  have  ilntil  he  had  done  so.  And 
when  new  kinds  of  property,  like  stock  in  the  funds,  or 
in  more  modern  times  shares  in  companies,  were  created, 
questions  arose  as  to  whether  they  were  within  the 
principle  of  being  in  possession  or  not,  but  till  the 
phrase  was  used  in  the  Act  of  1869  it  never  became 
important  to  inquire  whetherthey  were  to  be  called 
things  in  action  or  not.  But  it  is  noticeable  that,  in 
Dundas  v.  Diitens  {x),  Lord  Thurlow,  speaking  of  stock 
or  the  funds,  said :  '  Those  things,  such  as  stock, 
debts,  &c.  being  choses  in  action  are  not  liable.  They 
could  not  be  taken  upon  a  levari  facias.'  The  reason 
was  the  same  as  that  for  which  they  could  not  be  the 


[v)  Eussell  on  Crimes,  217.  (w)  Knight  v.  Criddle  [1807],  9  East,  48. 

[x)  1  Ves.  Jun.  196  ;  1  R.  E.  112. 
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subject  of  larceny  at  common  law,  because  they  could 
not  be  seized  "(y). 

But  again  it  may  be  urged  that  this  is  no  test  as  to 
what  things  are  or  are  not  choses  in  action.  Some 
choses  in  action  are  physically  impossible  of  being  taken 
away  or  seized  under  fi.  fa.  because  they  have  no  cor- 
poreal existence.  A  thief  cannot  steal  an  advowson, 
nor  a  sheriff  seize  a  shareholder's  right  to  claim  against 
a  director  for  misfeasance ;  on  the  other  hand,  a  bond, 
a  bni  of  exchange,  and  mortgage  deeds  are  all  capable 
of  being  stolen  or  seized — yet  they  are  all  choses  in 
action. 

Again,  upon  considering  the  list  of  things  which  are 
choses  in  action,  it  cannot  be  said  that  all  choses  in 
action  are  things  "  the  possession  whereof  may  be  re- 
covered by  a  suit  or  action  at  law."  For,  in  the  first 
place,  many  choses  in  action  are  not  reducible  into 
possession,  either  in  the  strict  sense  of  the  term  or  in 
any  sense  at  all.  It  is  true  that  a  debt  or  the  money 
due  on  a  bill  of  exchange  may  be  recovered  by  action, 
but  what  right  of  action  or  procedure  is  there  to 
reduce  into  possession  the  right  of  the  next  presentation 
to  a  church,  or  the  ancient  right  of  the  king  to  the 
marriage  of  his  ward?  There  could  be  no  recovery, 
no  reduction  into  possession  in  either  of  the  two  last 
mentioned. cases.  Probably  the  owner  of  the  right  of 
presentation  to  a  benefice  might,  if  obstructed  in  the 
exercise  of  his  right,  be  able  by  proceedings  to  restrain 
the  wrongdoer  and  to  be  protected  in  the  execution  of 
his  right.  But  that  would  not  be  reducing  into  posses- 
sion, or  obtaining  the  enjoyment  of  anything  which  he 
had  not  as  fully  before;  it  would  be  rather  in  the 
nature  of  a  negative  exercise  of  his  powers. 

Supposing,  in  violation  of  the  king's  right,  his  ward 
married  without  first  obtaining  the  king's  consent; 

(«/)  Colonial  Bank  ■<!.  Whmney,  11  Ap.  Gas.  439. 
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probably  the  marriage  might  be  void,  or,  any  way,  the 
king  might  annul  it.  But  what  proceedings  at  law  or 
in  equity  would  have  been  available  to  him  to  reduce 
into  possession  what  he  had  already  got,  namely,  a 
mere  right?  The  enjoyment  of  this  right  was  exer- 
ciseable,  if  at  all,  without  any  legal  or  other  like 
proceedings ;  and  "  if  wrongfully  withheld,"  it  was 
absolutely  impossible  of  reduction  into  possession  (s). 
Both  these  illustrations  of  ehoses  in  action  have  been 
selected  because  they  not  only  demonstrate  the  inade- 
quacy of  the  definitions  given,  but  exemplify  that  there 
/were  and  are  ehoses  in  action  which  denote  rather  a 
right  of  doing  something  than  any  necessary  connection 
fwith  legal  proceedings.  Perhaps,  as  further  instances 
of  the  same  class  may  be  cited,  a  right  of  entry,  a  use, 
and  (if  we  agree  that  they  are  ehoses  in  action)  patent 
rights,  copyrights,  &c.  And,  secondly,  there  are  many 
ehoses  in  action  in  relation  to  which  there  is  not  only 
nothing  capable  of  being  reduced  into  possession,  but 
,  no  proceedings  of  any  kind  whatsoever  are  available  in 
r  such  cases,  on  peculiar  and  proper  grounds.  Strictly 
speaking,  the  king  has  no  rights,  he  is  above  the  law, 
and  consequently  to  apply  to  his  case  of  wardship  the 
words  "right  of  action  or  other  proceeding"  is  a 
contradiction  in  terms,  it  is  not  "of  right"  that  the 
king  ever  comes  into  Court  as  a  party  to  any  pro- 
ceedings. Further,  take  the  case  of  patents,  if  we 
accept  them  as  being  in  the  nature  of  ehoses  in  action, 
there  is  no  known  right  of  action  against  the  Crown  for 
withholding  a  patent ;  or  what  room  is  there  for  right 
of    action  against  the   Crown    by  a  patentee?    The 

(z)  The  heir  of  tlie king's  tenant  a  public  enemy.  But  the  king 
in  capite  was  a  ward  during  non-  was  to  take  nothing  for  his  con- 
age..  By  a  charter  of  Henry  I.  sent ;  nor  could  he  restrain  the 
a  daughter  of  any  of  the  king's  father  from  marrying  her  to  any 
tenants  was  not,  even  in  the  life-  that  was  not  such  enemy  ;  but 
time  of  her  father,  to  be  married  this  charter  says  nothing  about 
without  the  king's  privity;  be-  the  marriage  of  males:  Tomlins, 
cause  otherwise  she  might  marry  Law  Diet. 
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privilege  being  granted  by  tbe  Grown,  there  is  nothing 
more  to  come.  There  is  no  privity  between  the  Crown 
and  a  patentee. 

The  patentee  has  no  right  against  the  Crown.     The 
rights  of  owners  of  patents,  copyrights  or  trade-marks/ 
are  not  rights  in  personam,  but  they  are  rights  in  rernA 
which  at  once  differentiates  them  fundamentally  from  ) 
the   general   class   of  choses  in   action.     Shares,   too, 
in  joint  stock    and    other    companies    are    choses    in 
action ;  so  also  are  stocks  and  debts  payable  in  futuro. 
What  is  the  nature  of  such  shares  ?     They  are  simply 
a  right  to  participate  in  the  management,  profits  and  j 
assets  of  a  particular  property  or  undertaking.     Shares 
are  not  a  liberty  of  proceeding   or  a  right   of  pro- 
ceeding in  a  Court  of  law  to  recover  damages  or  a 
debt  (a).     A  man  has  the  ownership  of  a  share,  and 
"  he  cannot  get  anything  more  than  he  has  got  already. 
If  he  is  kept  out  of  his  dividends  he  can  bring  his  action 
for  those  dividends.     They  may  be  choses  in  action, 
that  I  can  understand,  but  he  cannot  sue  for  the  share^ 
as  he  has  it  already  "  (5).- 

The  ownership  of  shares  in  a  company  does  not  confer 
a  right  to  take  proceedings  against  the  comj)any  to 
recover  the  face  value  of  the  shares.  The  company  may 
never  declare  a  dividend,  but  the  owner  of  the  shares 
has  not  any  remedy  at  law. 

Nor  is  the  owner  of  stock  in  the  public  funds  in  any 
better  position.  No  action  wiU  lie  to  recover  the  interest 
upon  Government  stock  if  default  is  made  by  the 
Government,  while  the  principal  is  a  purely  fictitious 
amount ;  it  is  merely  a  cipher  by  which  the  interest  is 
computed  (c) .  But,  perhaps,  a  stronger  illustration  still 
is  that  of  bonds  of  foreign  Governments.  It  is  quite 
clear  from  the  authorities  that  negotiable  bonds  and 


(a)  Colonial  Bank  v.  Whinney,  (i)  Id.  pp.  284,  286. 

So  Ch.  D.  276,  (c)  L.  Q.  E.  x.  303. 
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scrips  of  foreign  Q-ovemments  are  choses  in  action ;  and 
it  is  equally  certain  tliat  no  possible  legal  remedy  exists 
for  their  enforcement  or  reduction  into  possession.  In 
Ex  parte  Huggins  (d),  Jessel,  M.E.,  in  the  course  of  an 
interesting  judgment,  says :  There  are  many  cases  in 
which  property  arises  from  a  contract,  quite  indepen- 
dently of  the  fact  that  no  judicial  tribunal  can  enforce 
it.  Take  the  case  of  the  bond  of  a  foreign  Government,  - 
■which  is  a  contract  by  the  foreign  Grovemment  to  pay  a 
sum  of  money.  Such  a  contract  is  not  enforceable  in 
the  Courts  of  this  country,  and  probably  it  is  not 
enforceable  anywhere  (e) .  The  contract  of  a  Grovemment 
is  not  enforceable  in  the  Courts  of  another  country, 
because  they  have  no  jurisdiction  over  a  foreign  Grovem- 
ment, and  no  sovereign  power  would  allow  itself  to  be 
sued  in  the  Courts  of  its  own  country  without  its  own 
consent.  Still  no  one  would  say  that  the  bond  of  a 
foreign  country  is  not  property.  .  .  .  The  mere  fact 
that  you  cannot  sue  for  the  thing  does  not  make  it  not 
"property."  I  am  not  going  to  attempt  to  define 
"  property,"  that  would  be  too  dangerous.  But  there 
can  be  no  doubt  that  these  foreign  bonds,  both  in 
common  language  and  in  the  language  of  lawyers,  are 
"  property."  Nor  can  I  doubt  that  if  a  man  had  a  bond 
for  10,000^.  of  the  British  Grovemment  it  would  be 
"  property."  The  annuities  which  were  granted  by  the 
kings  of  England  in  former  days,  charged  on  the  tonnage 
and  poundage  dues,  were  always  dealt  with  as  property, 
and  they  formed  the  subject  of  numerous  decisions  of 
the  Courts.  But  you  could  not  sue  the  Crown  for  them, 
and  they  could  not  even  be  made  the  subject  of  a  petition 
of  right,  because  they  were  granted  out  of  the  voluntary 

{d)  21  Ch.  D.  90,  91.  called  a,   "contract"  at  all,  but 

(e)  According  to  the  strict  ac-  ""^  "Sreement;   a   contract  being 

^'    .         .    ,      ,  ,  ,  generally  defiued  a8  "  an  agree- 

ceptation  of  the  term  such  a  set  ment  enforceable  by  law : "   Pol- 

of  circumstances  would  not  be  look,  Principles  of  Contract,  2. 
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bounty  of  tlie  Grown.  But  still  they  were  property  and 
were  assignable. 

So,  with  regard  to  debts  payable  at  a  certain  future 
time,  a  mere  expectancy,  or  possibility  of  an  interest, 
or  estate  in  a  term  of  years,  all  of  which  are  choses  in 
action ;  but  to  none  of  them  does  a  right  of  proceeding 
attach  to  recover  immediately  anything  outstanding, 
for  nothing  is  immediately  payable  or  recoverable,  yet 
they  are  called  choses  in  action,  not  upon  the  vesting 
of  the  right  to  proceed  immediately  but,  before  ever 
any  right  of  action  is  exerciseable  in  respect  of  them. 

There  remains  for  consideration  the  question  whether 
choses  in  action  include  corporeal  things  not  in  our 
possession.  It  is  quite  certain  that  the  term  has  been 
applied  to  things  in  our  possession  which  are  at  once 
things  corporeal  in  themselves  and  representative  of 
incorporeal  things ;  such  are  policies,  bonds,  bills  of  ex- 
change, deeds  of  mortgage,  &c.,  but  this  use  of  the  term 
has  been  said  to  be  made  by  a  confusion  of  language, 
and,  at  best,  is  but  a  figure  of  speech  (/),  as  it  is  possible 
for  the  parchment  or  paper  to  belong  to  one  man  and 
the  money  secured  by  it  to  another  (g).  To  this  it  may 
be  answered  that  the  rights  over  and  occupation  of  the 
incorporeal  and  corporeal  "  thing  "  are  not  always  thus 
severed,  and  that  the  incorporeal  "  thing  "  is  dependent 
upon  the  corporeal  "  thing  "  to  so  great  a  degree  as  to 
render  the  two  "  things  "  or  interests  separately  incom- 
plete, and  hence  the  use  of  the  term  chose  in  action  as 
applied  to  such  things  as  bonds,  policies,  and  the  like, 
is  not  inappropriate;  and  further,  that  we  are  not 
historically  justified,  in  restricting  the  meaning  of  the 
term  in  the  manner  indicated  and  desired,  the  judicial 
tribunals  having  been  of  a  different  opinion  in  applying 
the  term  to  things  corporeal  in  themselves  but  which 


(/)  Elphinstone   &  Clark,  Intro,  to  Conveyancing,   183;    L.  Q. 
E.  ix.  314.  isr)  Co.  Litt.  232a. 
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are  at  the  same  time  instruments  evidencing  a  right  to 
something  else. 

-  It  has  been  observed  that  a  chose  in  action  is  some- 
times used  to  signify  a  right  of  bringing  an  action,  and 
at  other  times  the  thing  itself  -which  forms  the  subject- 
matter  of  that  right,  or  with  regard  to  which  that  right 
is  exercised ;  but  it  more  properly  includes  the  idea 
both  of  the  thing  itself  and  of  the  right  of  action  as 
annexed  to  it.  Thus,  when  it  is  said  that  a  debt  is  a 
chose  in  action,  the  phrase  conveys  the  idea  not  only  of 
the  thiug  itself,  i.  e.,  the  debt,  but  also  of  the  right 
of  action  or  of  recovery  possessed  by  the  person  to 
whoni  the  debt  is  due  (h).  And  the  same  may  be  said 
of  a  deed  of  mortgage,  a  bill  of  exchange,  a  bond  and 
similar  choses  in  action. 

As  to  corporeal  chattels  not  in  our  possession.  Is  the 
term  chose  in  action  in  any  way  applicable  to  these  ? 
Blackstone's  answer  is  clearly  in  the  affirmative,  for  he 
says  money  due  on  a  bond  is  a  chose  in  action  (i).  And 
the  learned  editors  of  "  The  Modern  Law  of  Personal 
Property "  also  adopt  that  view :  "  Choses  in  action 
consist  of  corporeal  chattels  not  in  possession  of  the 
owner,  as,  for  example,  when  hired  or  lent  to  a  stranger, 
and  of  incorporeal  chattels  "  (/). 

The  attempt  to  restrict  the  term  choses  in  action  to 
"  a  thing  incorporeal  and  only  of  right "  is  futile  and 
contrary  to  the  authority  of  past  judicial  decisions ; 
futile,  because  it  is  the  result  of  a  prior  attempt  to 
divide  all  property  into  two  classes,  corporeal  and 
incorporeal,  after  the  manner  of  the  Roman  law  system. 
In  so  doing  they  who  have  attempted  it  have  employed 
terms  which  render  it  impossible  for  them  to  carry  out 
their  design.  For,  as  it  has  been  well  pointed  out  (k), 
they  must  either  include  among  choses  in  possession 


(h)  Brown,  Law  Diet.  Chose.       {j)  Goodeve,  Pers.  Prop.  2ud ed.  p.  2. 
(i)  2  Bl.  Comm.  396.  (k)  L.  Q.  R.  xi.  C8. 
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things  wMch  are  not  in  possession,  actual  or  constructive, 
or  they  must  create  a  third  category  for  that  kind  of  pro- 
perty which  is  of  the  nature  peculiar  to  choses  in  action. 
Moreover,  Mr.  Joshua  Williams,  in  his  work  on 
Personal  Property,  clearly  uses  the  term  chose  in  action  (x 
as  including  corporeal  things,  as  well  as  incorporeal  (/) . 
And  we  have  the  further  dictum  of  Lord  Justice  Fry 
that  personal  property  is  either  in  possession  or  in  action, 
and  that  the  law  knows  no  tertium  quid  [ni) ;  from  which 
it  would  appear  that  all  corporeal  chattels  of  which  an 
owner  is  not  in  possession  but  which  he  is  entitled  to 
reduce  into  possession,  must  be  included  among  choses 
in  action.  In  the  old  case  of  Wakwyn  v.  Smith  (n)  we 
find  the  following  facts  and  decision :  A.  was  outlawed 
for  treason.  The  king  made  a  grant  to  B.  who  brought 
a  bill  in  Chancery  for  certain  goods  of  such  a  value 
against  C.  who  had  A.'s  goods  in  his  possession.  It 
was  objected,  that  their  remedy  was  at  law  by  detinue ; 
but  it  was  answered,  that  no  action  lay  at  common  law 
unto,  seizure,  or  finding  by  matter  of  record ;  but,  how- 
ever, that  the  king  had  election  to  proceed  at  common 
law,  or  in  equity.  And  the  Court  held,  that  subpoena 
lay,  and  ordered  C.  to  make  an  inventory  against  the  next 
day,  or  that  he  should  be  sent  to  the  Fleet  (p).  Here,  it  is 
submitted,  is  a  case  of  choses  in  action  signifying  specific 
chattels  which  vested  in  the  king  by  outlawry,  and  were 
by  him  granted  over  to  B.  who  could  not  be  said  to  be 
in  possession  or  enjoyment,  and  who  brought  his  action 
not  for  damages  but  for  the  delivery  of  the  specific  cor- 
poreal chattels  {p).  In  the  case  of  Franklin  v.  Neate  {q)^ 
Parke,  B.,  spoke  of  a  pledge  as  a  chose  in  action. 


f?)  Pers.  Prop.  9,  n.  (y),  andlO.  (^)  The  question  of  the  value       , 

\m)  Colonial  Bamh  v.  Whinney,  of  rights  independently  of   cor-  \y 

mpra.  poreal  things  has  been  ■well  dis- 

(«)  39  H.  VI.  26b ;  17  Viner,  cussed  in  L.  Q.  E.  xi.  pp.  70—71. 
Abr.  5. 

(o)  See  also  Foord  v.  Tomroy  («)  franklin  t.  mate,  13  M.  & 

[1610],  Noy,  136.  W.  481. 

w.  2 
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So,  too,  a  reversionary  interest  in  particular  pictures  (r) , 
and  the  interest  in  specific  chattels  (e.g.,  engravings)  of  a 
person  who  dies  intestate  have  been  held  to  he  choses  in 
action  (s).  And  choses  in  action  have  further  been  held 
to  be  included  in  the  expression  "  goods  and  chattels  " 
in  all  the  Bankruptcy  Acts  from  the  time  of  James  I. 
downwards  {t)  ;  and  so  it  is  submitted  that  this  use  of 
the  term  chose  in  action  is  also  justified  upon  good 
authority.  Hence,  it  will  be  seen  that  the  term  chose 
in  action  to-day  includes  some  kinds  of  property  (such 
as  shares  and  stock)  which  did  not  exist  when  the  term 
was  first  fashioned,  while  it  formerly  comprised  some 
rights  and  interests  (such  as  the  king's  right  of  marriage 
of  his  ward)  which  have  ceased  to  occupy  a  place  in  our 
modem  law.  So  that  the  result  of  the  foregoing  con- 
sideration of  choses  in  action  leads  to  the  conclusion  that 
choses  in  action  are  property  not  in  possession  of  the 
owner,  not  always  reducible  into  possession,  not  always 
conferring  a  right  or  liberty  of  proceeding  in  respect  of 
them ;  that  they  are  mostly  of  an  incorporeal  nature, 
but  may  be  corporeal,  or  instruments  evidencing  a 
right  to  something  beyond  the  document  itself ;  and 
that  they  include  various  kinds  of  property  so  different 
from  one  another  in  their  nature  and  incidents  that  they 
have  little  else  in  common  but  the  name  which  charac-  • 
terizes  them  all  by  the  one  fact  of  their  being  property 
not  in  actual  possession. 

(r)  Ex  parte  Singleton  [1889],  27  W.  E.  813 ;    Bates  v.  Bandy . 

01  L.  T.  301.  [1741],  2  Atk.  207. 

(s)    Widgery  v.  Tepper  [1878],  ^        "' 
26  "W.  E.  547  ;  JRe  Barber,  Bardier  {t)  Colonial  Bank  v.    Whinney, 

V.  Chaptnan,  L.  B.  11  Ch.  D.  442 ;  supra. 
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CHAPTEE  II. 


THINGS  "WHICH  ARE  CHOSES  IN  ACTION. 

In  this  chapter  it  is  proposed  to  set  forth  a  list  of  those 
things  which  on  good  authority  have  heen  deemed  to  be 
ohoses  in  action  ;  although  it  is  not  suggested  that  the 
list  is  exhaustive. 

The  following  things  have  been  considered  choses  in 
action : — 

The  right  to  or  property  in  title-deeds  in  the  hands  of 

a  third  person  {a) . 
Debts  (l),  whether  due  by  specialty  or  simple  contract, 

and  whether  debts  of  record  or  on  judgment  (c). 
An  obligation,  and  the  power  and  right  of  action  to  sue 

for  the  same  {d). 
Annuities  (e),  in  fee,  for  life,  or  years  (/). 
The  right  or  title  of  entry  into  land  of  which  a  person  is 

disseised ;  or  the  right  of  action  or  suit  for  it  {g). 


{a)  T.  B.  9  H.  VI.  6  pi.  64. 
Brooke  says  the  deeds  are  ohoses 
in  action.  ' '  Les  chartTes  sont 
ohoses  in  acoio"  (Abr.  tit.  Ohoses 
in  Action),  but  the  report  itself 
does  not  warrant  such  a  state- 
ment. Cp.  also,  Hobson  t.  Mel- 
lond,  2  M.  &  Kob.  342. 

(S)  X.  B.  37  H.  VI.  13;  Co. 
Litt.  292b. 

(c)  Bro.  Abr.  [1586],  Choses  in 
Action  ;  Brice  y. Bannister  [1878], 
3  Q.  B.  D.  569  ;  Bmk  v.  Robson, 
Id.  686  ;  Ex  parte  Ball  [1879],  10 
Ch.  D.  615  ;    Walker  \.  Bradford 
Bank  [1884],   12  Q.  B.  D.  611  ; 
Webb  V.  Smith  [1885],  30  Ch.  D. 
192  ;  Drew  t.  Josolyne  [1887],  18 
Q.  B.  D.  590  ;    Tailby  v.   Official 
Seeeiver  [1888],  13  Ap.  Ca.  523 
Se  Coleman  [1888],  39  Ch.  D.  443 
He  Turcrn  [1889],  40  Ch.  D.  7 
Wilmot  M.Alton,  (1897)  1  Q.  B.  17. 

Note. — As  a  debt  must  be  an 
ascertained  sum,  damages  recover- 
able in  an  action  are  not  a  debt 
nntU  the  amount  is  ascertained 
Re  Irving,  37  L.  T. 

2 


N.  S.  507 ;  Goodman  v.  Robinson, 
18  Q.  B.  D.  332.  A  contract  to 
lend  money  creates  no  debt.  It 
may  constitute  a  cause  of  action, 
but  it  is  not  a  chose  in  action : 
May  T.  Lane,  64  L.  J.  Q.  B.  236 
{sed  quiere)  ;  see  also  Western 
Waggon  Co.  v.  West,  (1892)  1  Ch. 
271. 

[d)  Bro.  Abr.  Choses;  Tomlins,  , 
Law  Diet. 

(e)  T.B.21Edw.IV.84[1481]; 
Blount,  Law  Diet.  Choses  ;  Ger- 
rard  v.  Boden  [1628],  Hetley,  80  ; 
Friddy  v.  Rose  [1817],  3  Mer.  86  ; 
17  E,.  R.  24;  Wiltshire  Y.  Rabbits 
[1844],  14  Sim.  76. 

(/)  5  Reports,  89  ;  Fitz.  tit. 
Grant,  45  ;  Shepp.  Abr.  [1075], 
Choses ;  Norcutt  v.  Dodd,  Cr.  & 
Ph.  100  [1841]  ;  Blount,  Law 
Diet.  Choses  in  Action. 

{g)  Bro.  Abr.  Choses,  141, 
pi.  14;  Shepp.  Touch.  [1648], 
231  ;  1  Brownl.  33  ;  Tomhns, 
Law  Diet.  Choses ;  Viner,  Abr. 
Asst. 

(2) 
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Eight  of  aotion  for  trespass  for  goods  taken  away  (A). 
Action  for  assault  («)  ;  for  trespass  (y).  ,' 

Taxes  and  customs  are  choses  in  action  if  uppaid  Cbut 

in  possession  if  paid).     The  king  acqiiires  and 

the  subject  loses  as  property  in  them  the.  instant 

they  become  due  (k). 
A  condition  and  power  of  re-entry  into  land  upon  a 

feoffment,  gift,  or  grant  before  the  perforrnance 

of  the  condition,  is  of  the  nature  of  a  chose  in 

action  (l). 
If  one  have  an  advowson,  when  the  church  becomes 

vacant,  the  presentation  is  a  chose  in  action  (m). 
A  judgment  against  another  for  money;  or  a  statute  (w). 
An  ordinary  bond  (o),  and  money  due  upon  a  bond  (p). 
Groods  forfeited  to  the  Crown,  &c.  (q). 
The  king's  right  of  marriage  of  his  ward  (r). 
Forfeiture  of  a  marriage  (r). 
Tithes  (r). 

A  right  of  action  («). 

A  condition  of  re-entry  for  non-payment  of  rent  (t). 
Uses  and  trusts  (m). 
Eent  (^^),  and  an  action  for  rent  (w). 
Action  on  a  covenant  (iv). 

(A)  Jacob's  Law  Diet.  [1744],  («)  Tomlins,  Law  Diet.  Choses ; 

Choses  ;   1  Brownl.  33  ;   Cohen  v.  Shepp.  Abr.  [1675],  Choses. 

Mitchell  [1890],  25  Q.  B.  D.  262.  (o)  Co.Litt.l20a,232;Toinlins, 

(i)  Termes  de  la  Ley  [1708],  Law  Diet.  Asst. 

Choses.  {p)  Bl.  Comm.  396,  397. 

m  T.  B.-5Edw.IV.  8,  pi.  22;  (?)  Bro.   Abr.    Choses;    Foord 

Bro.  Abr.  Choses ;  Soffers  v.  Spenee  v.  Fomroy  [1610],  Noy.  136. 

[1846],  12  CI.  &  Kn.  705.  W  J-  B.  5  Edw.  IV. ;  Bro. 

ik)  2  Bl   Comm.  408.              '  ^^^  ^^--;  ^^^^^                  ^nd 

{I)  Co.  Litt.  214;  6  Eep.  60;  ed.  231. 

Dyer  [1513-82],  244.  [t)  Shepp.  Abr.  [1675],  Choses. 

(m)  Stephens   v.    Wall  [1569],  («)  Co.  4  Inst.  85 ;  Gilbert  on 

Dyer,    282b,    pi.    28    and    29;  Uses,   198;   Holmes:  The  Com- 

SrooksUe's  Case  [1589],  Cro.  Ehz.  mon  Law,  407. 

174  ;  1  Leon.  167  ;  Co.  Litt.  90a  ;  {v)  Ex  parte  Howell,  39  L.  T. 

Co.  Litt.   212a,   351a;    Syall  v.  N.  S.  259. 

Howies,  1  Wh.  &  Tu.  Eq.  [1897],  (w)  Jacob's  Law  Diet.  [1744], 

96;  Shep.  Touch.  Choses. 
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Voucher  by  warranty  («). 

The  benefit  of  an  obligation  arising  under  a  contract  (y). 

Presumably,    a    copyhold    fine  (z) ';     reliefs  (a) ;     and 

heriot8(a). 
Bills    of    exchange,   promissory    notes,   cheques,   and 

negotiable  instruments  generally  (6). 
Exchequer  bills  to  bearer,  or  tallies  (c),  wnA,  presumably, 

navy  bills,  dividend  warrants  of  the  bank,  East 

India  bonds,  &c.  {d). 
Bank-notes  (e). 
Grovemment  tallies  (/). 
A  fund  payable   out   of  the   Exchequer   for   public 

services  {g). 
Stock  in  the  public  funds  (A). 

PoKcies  of  insurance  and  assurance  of  every  kind  («'). 
A  share  in  an  ascertained  fund  {j). 
A  share  in  stock  (/c),  and  a  reversionary  interest  in  a 

sum  of  stock  (/). 
Shares  in  a  Joint  stock  company  (m),  a  contract  for 


[x)  Blount,  Law  Diet.  Choses ;  Cases,  t.  Hardvfioke,  202 ;  3  Atk. 

Co.  Litt.  117a.  214. 

(2^)2Bl.Comni.  397,436;5We«  iff)  ^"w  v.  Dawson  [1749],  1 

V.   Bannister,  3   Q.  B.  D.  569;  Ves.  331. 

Walker  v.  BraOford  Bank,    12  Q.  W  Dimdas  v.  Butens  [1790],  1 

B.  D.  511.  Ves.Jun.197;  IR.R.  112;  JTiW- 

/  \  CI    1^-1        j7     n        in  com  rnan  v.    Wildman  [1803],   9  Ves. 

{z)Shv,itlewort-hy.Garnet\\m-\,  j^_  ^^^ .   ^  ^   ^_  ^gJ'.  ^^^^_ 

3  J^ev.  261,  262.  g,^^^^^  [1817],  5  Price,  217,  266  ; 

(a)  Andrew  OgneVs  Case,  4  Co.  jg  j{,_  j{,_  ggs. 

49b;     Co.    Litt.    47b,    83a,   b,  (i) 'l  T.  B.  26  ;  1  E.  E.  141  ; 

162b;  1  Watk.  Cop.  322,  note  (/);  Ex  parte  Ihbetson\l?,n'],  8  Ch.  D. 

1  Wms.  Exors.  732.  S20 ;  King  v.    Victoria  Insurance 
[h)  Myall  T.  Mowhs,  1  Wb.  &  Co.,  65  L.  J.  P.  C.   38  ;    (1896) 

T.   Eq.   96,  and   notes ;    Master  Ap.    Ca.    250 ;    Goodeve,    Pers. 

T.  Miller,  4  Term.  Eep.   340-1;  Prop.  150,  155,  157,  &o. 

2  E.   E.    399;    "Williams,  Pers.  U)  Sonner  y.  Morton  [1823], 
Prop.  ;    Goodeve,   Pers.    Prop. ;  3  Euss.  68  ;  27  E.  E.  15. 

L.  Q.  E.  X.   310;   Colonial  Bank  {k)  Curtis  y .  Sheffield  11S36'],   8 

V.  Whinney,  30  Cb.  D.  270.  Sim.   176 ;  In  re  Butler's  Trusts, 

(c)  Wookeyy.  Pole,  4  B.  &  Al.  1 ;  38  Cb.  D.  289,  295  ;  R.  v.  Capper, 

22  E.  E.  594.  5  Price,  217  ;  19  E.  E.  568. 

{d)  2  Geo.  II.  0.  25,  s.  3.  [I)  Id. 

(e)  Id.:   and  1  Hawk.  P.  C.  (m)  SumMe  y.  Mitchell  [1839], 

339  11  A.  &  E.  205,  208  ;  2  Eail.  Ca. 

(/)  Snelgrave  v.  BayUy  [1745],  70  ;  3  P.  &  D.  141. 
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railway  shares  (m),  canal  and  railway  shares  [n), 
and  now  presumably  all  shares  in  any  kind  of 
company  (o),  but  Bacon,  C.J.,  is  reported  to 
have  held  that  shares  in  a  company  are 'not 
"  things  in  action "  within  sect.  15  of  Bank- 
ruptcy Act,  1869,  although  it  is  dilBacult  to 
discover  any  ground  on  which  such  a  decision 
could  be  supported,  since  the  individual  share- 
holders have  no  interest  in  possession  in  the 
property  of  an  incorporated  company  (p). 

The  question  whether  particular  shares  were  or  were 
not  choses  in  action  has  generally  been  deter- 
miaed  by  the  construction  to  be  placed  upon 
certain  statutes  whereby  they  receive  their  force 
or  existence,  or  within  the  operation  of  which  it 
has  been  sought  to  bring  the  shares,  e.g.,  7  &  8 
Yict.  c.  110 ;  sect.  16,  sub-sect.  6,  Bankruptcy 
Act,  1869  (q) ;  and  it  is  submitted  that  each 
case  must  stiU.  stand  upon  its  own  merits. 

Share  in  a  partnership  (r). 

A  dividend  on  a  share  (s). 

A  dividend  warrant  (if). 

Generally  speaking,  debentures,  mortgage  debentures, 
and  debenture  stock  (m). 


(m)  See  note  (m)  ante,  p.  21.  43  ;  £x  parte  Agra  Bank,  L.  R. 

(«)  WilUams,  Pers.  Prop.  13.  '3  Ch.  555. 

(0)  Colonial  Bank  v.    Whinmy,  „  (?'),  ^f  PfX  ^"'^Z'   i"  ?, 

11  Ap.  Ca.   426;  30  Ch.  D.  261  -B««*n'??«,   8  CK  D.  218;  Small 

&o.  ;     see,    also,    cases     quoted  "^^  f*"^^!;.,       ^^"'^  t";n?'"o 

therein ;  .nAJioHnson  .JnkUu,  ^V'  S:t'\ll  t  ^^^/  I 


24  Q.  B.  D.  279,  280  ;  Tempest  y.  ^  ^-  1°°  ^   „^'"'*^  ^-   ^'"*'''   ^ 

Xilner,  2  C.:B.  308.  ^'t^rf'-ji     7         r^- 

,    ,  '                    „  .       „     ,      „  (s)   Oolomal  Bank  v.   Whinney, 

[p)    Ex  parte    Umon  Bank  of  30Ch.  D.  261. 


^      i'^  ^\  ^l  ^'^-  T^^4'  (*)    I^- ;    ^<''^<^o»    ^-    Midland 

but  see  also  Ex  parte  Barry,  L.  R.  Counties  Railway  [18531,  13  C.  B. 

.17  Eq.   113;  Ex  parte  Bensturg,  478,                        '"        -' 

4  Ch,  D.  685.  („)  j„  y^  Northern  Assam  Tea 

(q)  Id.  ;  and  also  Societe  Oene-  Co.,  Ex  parte  Universal  Life  As- 

■.rale  de  Faris  v.  Tramways  Union  suranee  Co.,  L.   E.   10  Eq.  462, 

Co.,   14  Q.  B.  T>.  424,  451 ;  Ex  463  ;  Jn  re  Fryee,  Ex  parte  Rens- 

parte  Richardson,  Mont.   &  Ch.  hurg,  L.  R.  4  Ch.  D.  685. 
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Dividends  on  tank  stock  (v). 

In  a  recent  case  Jessel,  M.  E.,  expressed  his  doubts  as 
to  whetlier  French  or  Italian  bonds  were  cboses 
in  action.  .  He  said :  If  a  man  died  possessing 
nothing  but  French  or  Italian  bonds  no  one 
would  say  that  he  had  died  without  any  property. 
Such  bonds  are  not  choses  in  action  in  the  ordinary 
sense  {lo).  But  it  is  submitted  that  this  obiter 
dictum  cannot  be  cited  as  an  authority  against 
foreign  bonds  being  brought  under  the  category 
of  choses  in  action,  and  certainly  since  the  deci- 
sion in  The  Colonial  Bank  y.  Wliinney  (x)  it  may 
with  much  show  of  reason  be  maintained  that 
foreign  bonds  come  within  the  designation  of 
choses  in  action.  For  bonds  of  foreign  govern- 
ments, payable  to  bearer,  have  been  held  to  be 
negotiable  instruments  where  a  custom  was  proved 
to  treat  them  as  such  in  English  markets  (xx) . 

A  fund  in  Court  has  been  held  to  be  a  chose  in  action  (y), 
so,  also,  the  right  of  a  fund-holder  in  the  public 
funds  (s). 

Trust  funds  are  choses  in  action  (a). 


As  debentures  are  issued  for  a  (^)  ^^  parte  Suggins,   la    re 

axed  amount,  e.g.^  501.  or  100?.,  Muggins,  21  Ch.  D.  90. 

many  companies,   for  the  oonve-  ,  .   jj  .    _  ^a.  426. 

nienoe  of  lenders,  issue  deoenture  ,     ,    „                   ,^.    •„          r. 

stock  instead,  which  is  issued  for  M   G'orgier  v    M%evilk,  3  B. 

any  amount.    Railway  and  other  ScG  ib;  27  R.  R.  290  ;  Ooodwm 

companies,      constituted     under  ^-  .^""p''*''  , •  ^-  ''■"  ^^-  '^'  ^^ '  ' 

Acts     incorporating    the     Com-  1  Ap.  Ca.  476. 

panies    Clauses    Acts,    are    em-  («/)  CocMly.  Taylor,   15  Beav. 


powered  to  raise  part  of  their  103 ;  21  L.  J.  Ch.  545 ; 

authorized  loan  capital  by  issuing  y.  Dixon,  3  H.  L.  C.   702;  ^ar 

"  debenture  stock "  in  prescribed  nard  v.   Sunter,    2   Jur.   N.   S. 

form.     See   8    &   9  Vict.   o.    16,  1215. 

SB.   45—47,  49 ;    26    &   27   Vict.  {z)  Sundas  v.  Butem  [1790],  1 

c.  118,  S3.  22,  34  ;  29  &  30  Vict.  Ves.  Jun.  196  ;  7  R.  R.  153  ;  Reie 

c.  108,  88.  10,   14—18;  30  &  31  v.  Capper  [1817],   5  Price,  217; 

Vict.  0.  127,  8.  26  ;  32  &  33  Vict.  19  R.  R.  668. 
0.  48,  ss.  1—4.  {a)   Williams,  Pers.   Prop.   6 ; 

(«)  McCa/rthy  v.  GooU,  1  Ball  tiggott  v.  Stewart  [1895],  W.  N. 

&  Beat.  387,  389.  69. 
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Legacies  (6),  and,  semhle,  claims  against  the  estate  of 

deceased  persons  generally. 
A  mere  expectancy,  or  possibility  of  an  interest,  or  estate 

in  a  term  of  years  (c). 
Mortgage  deeds,  being  securities  for  the  payment  of 

money,  are  choses  in  action  {d). 
A  charter-party  (e). 
A  bill  of  lading  (/). 
A  ticket  in  a  Derby  sweepstakes  {g) . 
The  right  of  a  lessee  in  equity  to  be  relieved  against  a 

forfeiture  of  the  lease  is  a  chose  in  action,  within 

the  meaning  of  sect.  50,  Bankruptcy  Act,  1883, 

which  vests  in  his  trustee  in  bankruptcy,'  by 

whom  it  may  be  sold  and  assigned  {h). 
An  equitable  interest  in  a  fund  under  a  will,  is  a  chose 

in  action  («'). 
So,  too,  a  reversionary  share  of  a  trust  fund  {j). 
A  reversionary  interest  in  pictures  under  a  will  {k). 
The  rights  and  remedies  of  a  letter-to-hire  under  a 

hiring  agreement  have  been  deemed  to  be  a  chose 

in  action  {I). 
An  assignor's  right  to  be  indemnified  by  an  assignee 

against  the  covenants  in  a  lease  assigned,  is  a 

chose  in  action  (11) . 

(i)  Grosvmor  v.  Lane,   2  Atk.  [g)  Jones  v.    Carter   [1845],    8 

180; /e«m«^sT.5o«i;,  8Ir.  Eq.R.  Q.   B.  E.   138;' but  see  May  v. 

755  ;  Seijs  v.  Price,  9  Mod.  217.  Lane  [189i],  64  L.  J.  Q.  B.  236. 

(c)    Sobson  V.    Trevor    [1723],  (h)  Howard  m.  Fanshawe,  (1^95) 

2   P.    WiUiama,    191 ;    Tomlins,  2  Ch.  681. 

Law  Diet.    Ohoses;    Flower    v.  (i)  InreFreslifielcCsTrust,\lCh.. 

.BMZ/e?-[1880],L.R.15Ch.D.665.  D.200;  I)earUY.HaU,ZK\iss.ll; 

{d)  R.  V.  Powell,  21  L.  J.  M.  C.  27  B.  R.  1. 

79 ;  2  0.  C.  R.  403.  (7)  In,   re  Brighfs  Settlement, 

[e]  Boyd  v".  Mangles  [1847],  16  13  Ch.  D.   413 ;  Hoily  v.  Collins, 

M.  &  W.  342  ;  Mangles  x.  Dixon,  4  De  Gr.  &  Sm.  289. 

1  Mao.  &  G.  437.  [Jc)  Ex  parte  Singleton  [18891,- 

(/)  Williams,  Pers.  Prop.  119,  61  L.  T.  301. 

613;    Goodere,  Pers.   Prop.    69,  (1)  Fx  parte  Sawlings,  Sau-Hngs 

186;  and  see  B.  v.  Powell,  supra;  v.  Pipe  [1889],  60  L.  T.  168  ;  Re 

Caldwell  Y.  Ball,  1  T.  R.  205,  216;  Davis,  Fx  parte  Rawlings  [1889], 

1  R.  R.  187.                         _  22  Q.  B.  D.  195,  but  distinguished 

Note. — If  a  bill  of  lading,  or  from  In    re    Isaacson,    Fx   parte 

mortgage  deed,  why  not  a  pawn-  Mason,  (1895)  1  Q.  B.  333. 

ticket?  See i)er  Parke,  B.,  13  M.  {II)  In  re  Ferhins,    Poyser   v. 

&  "W.  481.    ,  Beyfus,  (1898)  2  Ch.  182. 
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« 

Claims  against  directors  for  misfeasance  have  been  held 
to  be  oboses  in  action,  within  the  meaning  of  the 
Companies  Act,  1862,  s.  95,  sub-s.  3  (>»),. 

The  reversionary  interest  under  a  will  or  settlement  (m). 

A  bare  right  to  file  a  bill  in  equity  (o). 

A  share  in  the  personal  estate  (for  example,  engravings) 
of  a  person  who  dies  intestate  {p). 

The  income  of  a  feme  covert's  life  estate  in  certain 
funds  {q). 

A  right  of  action  for  tort  is  also  a  chose  in  action  [r). 

A  right  of  action  for  breach  of  contract  (s).  Blackstone 
says :  Upon  all  contracts  or  promises,  either 
express  or  implied,  and  the  infinite  variety  of 
cases  into  which  they  are  and  may  be  spun  out, 
the  law  gives  an  action  of  some  sort  or  other  to 
the  party  injured  in  case  of  non-performance ;  to 
compel  the  wrongdoer  to  do  justice  to  the  party 
with  whom  he  has  contracted,  and,  on  failure  of 
performing  the  identical  thing  he  engaged  to  do, 
to  render  a  satisfaction  equivalent  to  the  damage 
sustained'  ....  the  recompense  for  this  damage 
is  a  chose  in  action  {t). 

And  presumably,  pensions,  full-pay,  and  half -pay  [u). 

So,  too,  the  better  opinion  classifies  patents,  copyrights, 
[trade-marks  ?],  and  similar  rights  among  choses 
in  action  (^)). 


(m)  In  re  Park  Gate    Waggon  [q)   Wilkinson  v.    Charlesworth 

Works  Co.,    17  Ch.   D.   234  ;   44  [1847],  10  Beavan,  328. 

L.  T.  901 ;  30  W.  R.  20.  {r)  Blount,  Law  Diet.  Choses ; 

(»)  Le  Vasseur  v.  Scratton,  14  Gibbon  T.  Dudgeon,  45  J.  P.  748  ; 
Sim.  116 ;  Hornshy  y.  Zee,  2  Madd.  Williams,  Pers.  Prop.  9  ;  Good- 
ie ;  Me  Insole,  L.  E.  1  Eq.  470  ;  eve,  Pers.  Pro.  93. 
Sobinson  v.  Bavasor,  3  Viner,  Abr.  (s)  2  Bl.  397. 
155,  pi.  29.  (0  2  Bl.  397,  398. 

(o)  Prosser  v.  Edmonds,  1  T.  &  (m)  Goodeye,  Pers.  Prop.  94,  95. 

Coll.  481.  («')  Williams,    Pers.    Prop.    7, 

(jb)    Widgery  v.  Tepper  [ISIS],  where  it  is  said:    "In  modem 

26  W.  E.  547  ;  P-e  Barber,  Dardier  times,  also,  several  species  of  pro- 
V.  Chapman,  L.  E.  1 1  Ch.  D .  442  ;  perty  have  sprung  up  which  were 

27  W.  E.  813  ;  Bates  v.  Dandy,  2  imknown  to   the   common    law. 
Atk.  207.  The  funds  now  afford  an  invest- 
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And  generally,  says  a  writer  of  the  last  century,  for 
all  causes  of  suit  for  any  debt,  duty,  or 
wrong  (w). 


ment,  of  whioli  oiir  forefathers 
■were  happily  ignorant,  whilst 
canal  and  railway  shares,  and 
other  shares  in  joint  stock  com- 
panies, and  patents  and  copy- 
rights, are  evidently  modem 
sources  of  wealth.  These  kinds 
of  property  are  aU  of  a  personal 
nature,  many  of  them  having 
been  made  so  by  Acts  of  Par- 
liament, under  the  authority  of 
■which  they  have  originated.  For 
want  of  a  better  classification, 
these  subjects  of  personal  pro- 
perty are  now  usually  spoken  of 
as  ohoses  in  action.    They  are, 


in  fact,  personal  property  of  an 
incorporeal  nature,  and  a  recur- 
rence to  the  history  of  their 
classification  amongst  choses  in 
action  ■will,  as  we  shall  hereafter 
see,  help  to  explain  some  of  their 
peculiarities." 

See,  also,  Goodeve,  Pers.  Pro. 
180  et  seq.,  210  et  seq.  But 
see  L.  Q.  K.  ix.  311,  314; 
X.  314  et  seq. ;  xi.  71—75,  238— 
240 ;  Eap  and  Lawranoe,  Law 
Diet. 

{w)  Jacob,  Law  Diet.  [1744], 
Choses  in  Action. 
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CHAPTEE  III. 

KINDS  OF  CHOSES  IN  ACTION. 

Ghoses  in  action  have  been  divided  according  to  the 
mode  of  procedm'e  adopted  for  reducing  them  into 
possession.     Hence  we  have — 

(i.)  Legal  choses  in  action ;  and 
(ii.)  Equitable  choses  in  action. 

(i.)  Legal  choses  in  action  are  said  to  be  those  en- 
forceable by  action  at  law,  such  as  debts,  promissory 
notes,  bills  of  exchange,  bonds,  judgments,  charter- 
party  (as  freight),  indorsed  bills  of  lading,  policies 
of  life  and  marine  insurance,  debts  due  to  bankrupts, 
&c.  Since  the  Judicature  Act,  1873,  the  term  legal 
chose  in  action  has  acquired  a  special  meaning  under 
the  statute,  as  will  be  seen  hereafter  (a),  but  for  present 
purposes  the  above  description  is  sufficient  to  distinguish 
legal  choses  from — 

(ii.)  Equitable  choses  in  action,  or,  as  they  are 
sometimes  styled,  choses  in  equity,  which  comprise 
choses  enforceable  only  by  suit  in  equity,  of  which 
kind  are  the  following  : — a  legacy,  and  generally  any 
beneficial  interest  in  personalty  under  a  will  or  intes- 
tacy ;  a  beneficial  interest  in  stock  standing  in  the 
name  of  another;  the  beneficial  interest  in  money  in 
the  Supreme  Court ;  a  share  in  a  partnership ;  a  mort- 
gage security ;  judgments,  if  enforceable  in  equity ; 
beneficial  interest  in  money  settled  or  held  in  trust. 
It  should  be  remembered  that  this  division  of  choses 

{a)  Fost,  Bk.  III.  Chaps.  I.  and  II. 
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in  action  was  never  deliberately  made,  since  it  does  not 
exhaust  the  ■whole  category  of  choses  in  action,  but  that 
it  was  merely  used  by  lawyers  to  denote  a  main  charac- 
teristic which  distinguished  the  two  chief  kinds  of  the 
majority  of  choses  in  action. 

For  there  are  choses  in  action  in  respect  of  which 
no  proceedings  either  at  law  or  in  equity  are  applicable, 
and  which,  strictly  speaking,  are  not  enforceable  in  any 
courts  of  justice  at  all,  but  the  satisfaction  of  which 
depends  upon  expediency,  or  grace,  or  some  other  con- 
dition or  quality  not  appreciable  in  set  terms.  Reference 
having  been  made  to  these  in  a  former  chapter,  there  is 
no  need  to  do  more  than  mention  here,  as  instances  of 
such  choses  in  action,  bonds  of  foreign  and  colonial 
governments,  and  some  kinds  of  pensions. 

Choses  in  action  have  also  been  divided  according  to 
whether  they  were  : — 

(i.)  Immediately  reducible  into  possession ;  such  as  a 
debt  due  and  payable  in  prcesenti;  or 

(ii.)  Not  immediately  reducible  into  possession,  but 
reversionary ;  such  as  a  reversionary  interest  in 
Consols. 

A  reversionary  chose  in  action  is  said  to  be  a  future 
right  of  action  to  obtain  possession  of  the  property  at 
some  future  time ;  for  example,  the  right  to  recover  or 
obtain  property  after  the  death  of  a  person  now  living. 

Thus,  property  held  upon  trust  by  trustees  to  pay  the 
fund  issuing  thereout  to  A.  for  life,  and  after  A.'s  death 
to  transfer  the  fund  to  B.  During  A.'s  life  B.'s  interest 
is  a  reversionary  chose  in  action. 

As  long  as  a  chose  in  action  remained  reversionary,  a 
husband  could  not  reduce  into  possession,  nor  would  an 
assignment  of  it  by  him  operate  as  a  reduction  into 
possession  (b) ;  neither  would  such  an  assignment  defeat 

(})  Furdew^.Jaelcaon,l  Euss.  1,  5i,  57;  25  E.R.l.  And  see  iZeacii  v. 
Stamford,  Ca.  t.  Talbot,  173  ;  G-oodeve,  Pers.  Pro.  [1892],  404. 
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her  right  of  survivorship,  which  being  a  legal  right 
would  prevail  over  the  mere  equitahle  right  of  the 
assignee. 

Such  an  assignment  would  only  pass  the  assignor's 
right  to  reduce  the  chose  into  possession  if  at  any- 
time it  should  become  so  reducible ;  beyond  this  the 
assignee  could  take  nothing,  since,  at  most,  he  could 
but  have  the  qualified  and  contingent  right  of  his 
assignor. 

Attempts  were  made,  however,  to  surmount  this  diffi- 
culty by  persuading  the  persons  who  had  the  prior 
interests  to  assign  them  to  the  wife,  so  that  they  could 
coalesce  with  her  reversionary  interest  and  make  it  a 
present  interest  reducible  into  possession ;  but  Courts  of 
Equity  decided  that  in  such  cases  the  wife's  interest 
remained  reversionary  so  as  to  protect  her  in  it  (c). 

Consequently,  reversionary  choses  in  action  were 
formerly  of  importance  from  this  fact,  that  when  they 
belonged  to  a  married  woman  they  could  not  be'  dis- 
posed of  by  her  or  her  husband,  or  both  together  (c). 
Now,  however,  a  married  woman  can  dispose  of  any 
reversionary  interest  in  personalty  (with  certain  excep- 
tions) by  deed  acknowledged  (d). 


(c)   Whiffle  V.  Henning,  2  Ph.  sufficient  to  show  that  a  particu- 

731 ;  Elphinstone,  Intro.  [1894],  lar  chose  in  action  is  subject  to 

199.  the  termination  of  a  prior  inte- 

NoTE.— It  is  to  he  observed  in  rest  before  it  can  be  more  fully 

connection     with      reversionary  enjoyed  or  realised  by  the  person 

choses  in  action  that  an  expres-  whose    right    is    iu    reversion, 

sion  of  self-contained  contradic-  gee    In    re    Sutler's    Trusts,    38 

tion   has   been  introduced,  pre-  Ch.  D.  292. 
sumably  with  a  view  to  employing 

an  opposite  to  reversionary  choses  .  (f )  20  &  21  Vict.  c.  57 ;  Mar- 
in action,  viz.,  chose  iu  action  in  ried  Women's  Property  Acts, 
possession.  But  such  an  expres-  ^870  and  1882  ;  Watson's  Comp. 
siou  is  not  only  inelegant,  in-  Jq.  334;  Williams,  Pers.  Pro 
correct,  and  calculated  to  cause  3'9;  2  David.  Prec,  Pt._  1.223  «* 


confusion,  but  it  is  wholly  un-  sf?-.   ^'^,'i„^^f5,  *^fs  f}?^'    ^^ 

necessary;    the    term   chose   in  Slcom    (nU)   1    Cb.    303  ;    see, 

action  being  quite   sufBeient  to  also,  Williams^.  Mayne,\&W.^._ 

indicate    an    ordinary  chose   in  1P>  °^^" 

action,  while  "  reversionary  "  is  Sim.  521. 


30  :  CHOSES  IN  ACTION  DESCRIBED. 

Formerly,    also,    choses    in    action    were   classified' 
according  to  their  mode  of  assignability : — 

(i)  Those  which  were  assignable  at  law,  such  as  hills 
of  exchange  and  other  negotiable  instruments, 
and  those  which  were  assignable  by  the  device  of 
authorising  the  assignee  to  sue  in  the  name  of 
the  assignor. 

(ii)  Those  which  were  only  assignable  in  equity. 

And  this  division  is  still  of  some  practical  import- 
ance, for  every  assignment  not  falling  within  the 
operation  of  the  Judicature  Act,  1873,  s.  25,  sub-s.  6, 
remains  subject  to  the  rules  and  procedure  which 
obtained  generally  in  that  behalf  prior  to  the  above 
enactment.  Therefore,  an  absolute  assignment  of  an 
equitable  chose  in  action,  or  an  assignment  of  a  legal  or 
equitable  chose  in  action  hy  way  of  charge,  is  still  effec- 
tual only  in  equity.  As,  however,  the  High  Court  is 
bound  to  give  relief  in  all  oases  in  which  it  would, 
before  the  Judicature  Act  came  into  operation,  have 
been  given  by  a  Court  of  Equity  (e),  the  distinction 
between  the  two  kinds  of  choses  in  action  is  not, 
perhaps,  of  greater  practical  importance  than  in 
determining  the  division  of  the  Court  in  which  relief 
should  be  sought  (/). 

Another  and,  perhaps,  a  correct  classification  of 
choses  in  action  according  to  the  subject-matter  they^ 
affected  was  recognized  as  early  as  33  Hen.  VIII.  In 
this  way  they  were  divided  into  Personal,  Real,  and 
Mixed,  i.e.,  according  as  they  arose  out  of  personal  or 
real  rights  and  obligations,  or  a  combination  of  both. 

And  so  a  17th  century  writer  says  of  choses  in 
action : — Some  also  of  them  are  said  to  be  Personal,  as 
debt  and  the  like ;  some  Peal,  as  rights  and  titles  to  land, 
either  of  entry  or  action ;  or  Mixed,  as  was  wardship  (g). 

(e)  Judio.  Act,  1873,  s.  24.  (/)  Sweet,  Law  Diet.  Choses. 

iff)  Shepp.  Abr.  [1675],  Chose. 
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ASSIGNABILITY  OF  CHOSES  IN  ACTION  PRIOR  TO 
THE  JXJBICATUBB  ACT  OF  1873. 


CHAPTER  I. 

ASSIGNMENT  AT  COMMON  LAW. 

Choses  in.  action  were  generally  not  assignable  at 
common  law.  According  to  Sir  Edward  Coke,  the 
reason  for  this  was  the  tendency  of  public  policy  to 
discourage  maintenance  {a).  Another  view,  confirmed 
by  examination  of  the  earlier  authorities,  is  that  it  was 
the  logical  consequence  of  the  old  idea  that  a  contract 
created  a  strictly  personal  obligation  and  relation  between 
creditor  and  debtor ;  and  that  the  credit  being  a  personal 
right  of  the  creditor,  the  debtor  being  obliged  towards 
that  person  could  not,  by  a  transfer  of  the  credit  which - 
was  not  an  act  of  his,  become  obliged  to  another  (b). 
It  was  further  suggested  that  it  was  the  duty  of  a 

(a)  "  The   great  wisdom   and  action  shall  not  he  transferred  by 

policy  of  the  sages  and  founders  act  in  law."     In  describing  how 

of  our  law  have  provided,  that  the  common  law  rule  was  avoided 

no   possessory   right,    title,    nor  Blackstone  designates  the  above 

tMngi  in  action,  shall  be  granted  reason  "a  nicety":  2  Bl.  Comm. 

or  assigned  to  strangers,  for  that  4i2  ;    Lampefs    Case    [1613],    10 

would  be  the  occasion  of  multi-  Eep.  48a;  Termes  de  la  Ley,  tit. 

plying  of  contentions  and  suits,  Chose   in   Action  ;    Com.    Dig. 

of  great  oppression  of  the  people,  Chancy,  2  H.  Cp.  2  Cruise,  Dig. 

and  chiefly  of  terre-tenants,  and  p.  4,  §  15  ;  p.  33,  §  46. 
the  subversion  of  the  due  and  ,„  g    ^^^      ^  j,      j^    ggo 

equal  execution  oi  justice.    Ana  _  „    ,      _,     ,      „„,         ,    , 

as  they  cannot  be  granted  by  the  PoUock,   Contr.   204,   and  App. 

act  of  the 'party;  so  a  right  in  Note  F. 
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debtor  to  find  out  his  creditor,  if  he  were  within  the 
realm  (c)  ;  and  that  this  duty  would  be  difficult  of  per- 
formance if  choses  in  action  were  assignable  (d).  While 
yet  another  suggestion  is  that  at  common  law  ownership 
of  lands  or  chattels  could  be  transferred  only  by  delivery 
of  possession,  and  that,  therefore,  it  could  not  be  trans- 
ferred at  ail  where  the  would-be  transferor  had  not 
possession,  except  in  the  singular  instance  of  its  being 
transferred  to  the  person  already  in  possession  (e) .  Such 
was  the  condition  of  choses  in  action  at  common  law, 
and  any  such  assignment  was  invalid,  the  assignee  not 
being  able  to  sue  upon  it  in~his  own  name.  There 
were,  however,  a  few  notable  exceptions  to  the  general 
rule,  which  will  be  hereinafter  considered.  On  the 
other  hand,  the  Courts  of  Equity  from  the  earliest 
times  viewed  the  doctrine  on  which  the  common  law 
proceeded  as  too  absurd  for  them  to  adopt  (/),  and, 
consequently,  held  that  a  man  might  bind  himself  to 
do  anything  which  was  not  in  itself  impossible  (g),  and 
that  he  ought  to  perform  his  obligations  (h) . 

Hence,  as  far  back  as  their  records  reach,  the  Courts 
of  Chancery  have  always  supported  and  enforced  the 
assignment  of  choses  in  action  when  made  upon  valuable 
consideration  («)  ;  and  subsequently  the  Courts  of  law 
adopted  the  doctrines  of  the  Courts  of  Chancery  in  this 
respect  (/).     This  statement,  however,  must  be  taken 


(c)  Litt.  340  ;  Co.  Litt.  210b,  TFi/n,  1  P.  Wma.  381  ;  Wriffht 
690b;  Bro.  Abr.  tit.  Tender,  y.  Wrii/ht,  1  Yes.  ill.  Turther, 
pi.  20.  in  Lord  Carteret  t.  Fasehal,  3  P. 

(d)  Kepp  V.  Viggett  [1848],  6  Wms.  199,  it  is  stated  [obiter) 
C.  B.  K.  290,  n.  (a).  that  a  chose  in  action  may  be  as- 

(e)  "The  Mystery  of  Seisin,"  signed  without  considei-ation,  al- 
2  L.  Q.  E.  481.  though,  if  treated  only  as  a  con- 

(/)  Master  v.  Miller,  4  T.  R.  tract,  the  assignment  would  re- 

340  ;  2  Ei.  R.  399.  quire  a  consideration.  See  2  Vem. 

(g)    Heiunecc.    Jur.    Nat.    et  595;  3Ch.Rep.50;  ^«ore.,!Freem. 

G-ent.  0.  14,  5  397;  1  Ponbl.  213.  145.  As  to  voluntary  assignments, 

[h)  1   Roll.  Abr.  419  ;  5  Vin.  see  Spence,  2  Eq.  Jur.  chap.  x. 

Abr.  no.  sect. ,4. 

(i)  Spence,   2  Eq.   Jur.   852  ;  (^j  Master  v.  Millm;  4.  T.  E. 

Anon.,   2  Freem.  145 ;  Squil/  v.  340,  341 ;  2  R.  R.  399. 
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subject  to  the  consideration  hereinafter  of  those  ohoses  in 
action  which,  by  various  rules  of  Equity,  and  judicial 
decisions  formed  upon  the  broad  basis  of  public  policy, 
have  always  been  held  to  be  incapable  of  assign- 
ment. 

Besides  the  exceptions  to  the  general  rule  at  common 
law  as  to  non-assignability  of  choses  in  action,  and  the 
attitude  adopted  by  Courts  of  Equity  in  respect  thereof, 
certain  choses  in  action  have  been  from  time  to  time 
specially  made  assignable  by  various  statutes,  in  con- 
sequence of  which  the  assignees  of  such  choses  in 
action  were  enabled  to  sue  at  law  in  their  own  name. 

And  so  the  law  stood  until  the  Judicature  Act  of 
1873  came  into  operation  upon  the  Ist  November, 
1875,  which  provided  for  the  assignment  of  any  debt 
or  other  legal  chose  in  action  upon  certain  conditions 
which  are  hereinafter  considered. 

Although  the  Judicature  Act  of  1873  wrought  such 
a  great  change  in  the  assignability  of  certain  kinds  of 
choses  in  action,  there  were  others  which  it  did  not 
affect,  and,  consequently,  it  is  still  of  practical  import- 
ance to  consider  in  what  circumstances  choses  in  action 
were  assignable  before  the  1st  November,  1875,  and 
then  to  consider  the  effect  of  that  statute  upon  the  law 
as  it  then  stood  in  relation  to  such  assignments. 

Prior  to  the  1st  November,  1875,  there  were  four 
classes  of  choses  in  action : — 

(1)  Those  assignable  at  common  law ; 

(2)  Those  assignable  in  equity  only ; 

(3)  Those  assignable  in  virtue  of  statutory  enact- 
ments; and 

(4)  Those  incapable  of  being  assigned  either  at  law 

or  in  equity  {k). 

(Jc)  Goodeve,  Perg.  Pro.  137. 

w.  3 
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And  first — 

Of  Choses  in  Action  assignable  at  Common  Law. 

Althougli  choses  in  action  were  not  generally  assign- 
able at  common  law,  there  were,  however,  a  few 
important  exceptions. 

(i)  The  Crown  has  always  heen  able  to  assign  choses 
in  action  that  are  certain,  such  as  an  ascertained  debt ; 
but  not  those  that  are  uncertain,  such  as  unliquidated 
damages  {I).  It  has  been  forcibly  suggested  that  this 
exception  in  favour  of  the  Crown  may  perhaps  be 
derived  from  the  universal  succession  accruing  to  the 
Crown  on  forfeitures  (w).  And  where  the  king  could 
assign  his  chose  in  action  the  grantee  could  sue  in  his 
own  name  (n) ,  or  he  might  prosecute  an  extent  in  the 
king's  name,  for  the  grant  was  a  warrant  to  him  to 
prosecute  in  the  king's  name. 

This  is  amply  exemplified  by  the  following  in- 
stances : — 

The  king  granted  an  annuity,  and  the  grantee 
brought  an  action  in  his  own  name  (o). 

The  king  had  a  bond  by  outlawry  of  an  obligee,  and 
granted  it  over ;  the  grantee  sued  in  his  own  name, 
and  it  was  held  good  {p) . 

A.  was  outlawed  for  treason,  whereby  his  goods  were 
forfeited  to  the  Crown.  The  king  made  a  grant  to  B., 
who  brought  a  bill  in  Chancery  for  certain  goods  of  such 
a  value  against  C.  icho  had  A.'s  goods  in  his  possession. 

{t}  Com.  Dig.  Asst.  D.  ;  Bro.  («)  T.  B.  39  H.  VI.  26;  Vin. 

Abr.  tit.  Chose  in  Action ;  Termea  Abr.   tit.   Prerog.    of   the   King 

de  la  Ley.  (M.  b.  9) ;  Poulton,  228  ;  Saville, 

(m)    Pollock,    Contracta,    702.  3,   133;    Bro.  Abr.  Prerog.  45 

"Thia  would  naturally  include  i?re»e!-*OH's  Case  [1537],  Dy.  30b, 

rights  of  action,  and  it  is  easy  to  JFendman' s  Case  [1606],  Cro.  Jac. 

understand  ho"w  the  practice  of  82  ;  Lambert  v.  Taylor  [1825],  i 

assigning  over  such  rights  might  B.  &  C.  138. 

spring  up  -without  much  exami-  (o)  T.   B.    3  H.   IV.   8 ;    Bro. 

nation  of  its  eongruity  with  the  Abr.  tit.  Choses  in  Action,  pi.  1. 

legal  principles  governing  trans-  (p)  Y.  B.   19  H.  VI.  47  ;  Bro. 

actions  between  subjects."  Abr.  tit.  Choses  in  Action,  pi.  2. 
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It  was  otjected  that  their  remedy  was  at  law  by 
detinue ;  but  it  was  answered,  that  no  action  lay  at 
common  law  till  seizure  or  finding  by  matter  of  record ; 
but,  however,  that  the  king  had  election  to  proceed  at 
common  law  or  in  equity.  The  Court  ordered  0.  to 
make  an  inventory  against  the  next  day,  or  that  he 
should  be  sent  to  the  Fleet  {q). 

A.  recovered  damages  in  an  action  upon  the  case  and 
then  was  outlawed.  The  king  granted  these  damages 
over.  The  grantee  may  levy  this  debt  by  action  in  his 
own  name,  or  hy  extent  in  the  king's  name,  though  he  has 
no  words  in  his  grant  to  sue  it  in  the  king's  name  as  is 
usual  in  such  cases.  But  an  assignment  over  of  this 
debt  hy  the  grantee  to  another  is  void  (r). 

The  king  can  grant  over  his  rent  and  his  condition 
of  re-entry  upon  non-payment,  and  his  action  and 
chose  in  action  (s) . 
The  king  had,  by  forfeiture,  a  right  to  the  marriage 
of  a  ward.     A  grant  of  this  right  by  him  is  good, 
"  for  the  king  can  grant  his  chose  in  action,  which 
is  certain  "  {t). 
Obligations  or  recognizances  made  or  forfeit  to  him 
the  king  may  assign  at  his  pleasure  (it) . 

The  king  may  also  grant  over  his  rent,  and  his  con- 
dition of  re-entry  for  non-payment,  and  any  other 
real  or  mixed  chose  in  action  {v) . 
And,  generally,  choses  in  action  which  are  certain  are 
grantable  by  and  to  the  Crown  {ic). 

But  there  are  some  choses  in  action  which  even  the 
king  could  not  grant  over  nor  could  they  be  granted  to 
the  king.     For  example  : — 

(})   WaUwyn  v.  Smith,  39  H.  [t)  Y.  B.  5  Edw.  IV.  8  ;  Bro. 

VI.  26;    Bro.   Abr.    Choses   in      Abr.  Choses  in  Action,  pi.  11. 
Action,  pi.  5.  (m)  Eitz.  Grant,  50 ;  33  H.  VIII. 

(r)  B.Y  Twine  and  others\_1608-],  ''^^^^  Shep.lbr.  Choses  in  Action, 

Cro.  J.  179.  {g     333  .    ^ro.   Abr.    Choses    in 

(s)  T.  B.  2  H.  VII.  8  ;  Bro.  Action,  6,  10,  11. 
Abr.  tit.  Choses,  pi.  6.  {w)  Shep.  Abr.  fo.  339. 

3(2) 
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The  king  may  not  grant  any  chose  in  action  which 
is  uncertain,  as  an  action  of  trespass,  or  for  uncer- 
tain damages,  and  the  like  (a;). 
If  it  be  a  contract  only  {i.e.,  a  simple  contract)  on 
which  the  debt  is  raised,  and  not  upon,  a  specialty, 
the  king  may  not  grant  it  [y). 
It  seems,  also,  that^ar^  of  a  debt  cannot  be  assigned 

to  the  king(s). 
It  is  also  a  matter  of  doubt  whether  the  king  can 
generally  grant  choses  real,  such  as  rights  of  action, 
&c.,  relative  to  land,  so  as  to  vest  them  at  law  in 
the  grantee  {a). 
But  the  king  may,  by  special  words,  grant  a  right  of 

entry  and  a  real  action  (6) . 
And,  further,   owing  to  the   abuse  of  assignment 
of  debts  to  the   Crown,  it  was  enacted  by  Statute 
7  Jac.  I.  c.  15,  that :  — 

"  No  debt  shall  be  assigned  to  the  king,  by  or  from 
any  debtor  or  accountant  to  his  majesty,  other 
than  such  debts  as  did  before  grow  due  originally 
to  the  king's  debtor  or  accountant  bona  fide,  and 
that  all  grants  and  assignments  of  debts  to  the 
king,  which  shall  be  had  or  made  contrary  to  the 
true  intent  of  that  Act,  shall  be  void  "(c). 
Moreover,  the  king  cannot  grant  an  obligation,  &c., 
forfeited  to  him  before  seizure  [d). 

And  even  at  common  law  the  assignee  of  a  chose  in 
action  from  the  Crown  has  not  the  power  of  assigning 
it  to  another  subject,  so  as  to  enable  the  latter  to  sue  in 
his  own  name  (c). 

{x)  Shep.  Abr.  fo.  338.    But  a  (a)  Vin.  Abr.  ;  Bro.  Abr.  Pa- 
debt  might  be   assigned  to  the  tents,  pi.  98  ;  Choses  in  Action, 
king  for  a  debt  due  to  him,  al-  pi.  14  ;  11  Co.  E.  12.     See  LeOu. 
though  the  assigned  debt  were  21 ;  Chitty,  Prerog.  388. 
not  ascertained,  for  example,  a  (*)  17  Vin.  Abr.  79  ;  Prerog. 
debt  upon  a  bond  for  perform-  Gr.  b.  3. 
anoe  of  covenants :   Com.   Dig.  (c)  Chitty,  Prerog.  388. 
Asst.  D.  K.  ;  2  Leon.  55.  [d)  R.  1,  Rol.  7 ;  cited  Com. 

{y)  Shep.  Abr.  fo.  338.  Dig.  Asst.  D. 

[ss]  Owen,  E.  2.  (e)  Cro.  Jac.  180  ;  Skin.  6,  26. 
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Nor  could  the  king  grant  land  "when  it  shall 
escheat,"  nor  the  next  lapse  of  the  church  of  D.  (before 
it  happens)  "  when  it  shall  happen  "  (/), 

It  is  said,  also,  that  the  king  cannot  grant  an  annuity 
in  every  case,  for  his  person  is  not  chargeable,  but  he 
may  if  it  be  charged  on  any  of  his  possessions  (g). 

(ii)  By  the  law  Merchant  (A),  which  is  part  of  the 
law  of  England,  bills  of  exchange  (i),  cheques  (J),  and 
exchequer  bills  to  bearer,  promissory  notes  and  the  like 
are  not  only  assignable  but  negotiable  (k).  So,  too, 
l)ills  of  lading  are  assignable.  It  is  a  rule  of  the  law 
merchant  that  the  property  in  the  goods  shipped  under 
a  bill  of  lading  may  pass  by  indorsement  and  delivery 
of  the  bill  of  lading  (l). 


(/)  T.  Eaym.    241;    CHtty, 
Prerog.  388. 

(g)  Salk.   58  ;    pi.   1  ;    Freem. 
331  ;  Chitty,  Prerog.  389. 

(A)  Co.  Litt.  182a;  "The  law 
merchant  forma  a  branch  of  the 
law  of  England ;  and  those  cua- 
toms  which  have  been  universally 
andnotoriously  prevalent  amongst 
merchanta,  and  have  been  found 
by  experience  to  be  of  public  use, 
have  been  adopted  as  part  of  it 
upon  a  principle  of  convenience, 
and  for  the  benefit  of  trade  and 
commerce ;  and,  when  so  adopted, 
it  is  unnecessary  to  plead  and  ■ 
prove  them. ' '  Barnett  v.  Brandao, 
6  Man.  &  Gr.  665 ;  see,  also, 
Edie  V.  JEast  India  Co.,  2  Burr. 
1226. 

' '  The  law  merchant  is  a  system 
of  equity,  founded  on  the  rules  of 
equity,  and  governed  in  all  its 
parts  by  plain  justice  and  good 
faith.  In  Fillans  v.  Van  Mierop, 
3  Burr.  1663,  Lord  Mansfield  said, 
'  If  aman  agree  to  do  what,if  finally 
executed,  woidd  make  him  liable, 
as  in  a  Court  of  Equity,  so  in 
mercantile  transactions,  the  law 
looks  on  the  act  as  done.'"  Master 
V.  Miller,  i  T.  B.  per  BuUer,  J., 
p.  342  ;  2  R.  K.  399.  See,  also, 
for  history  and  interesting  cua- 
.toms  of   lex  mercatoria,    Smith's 


Mercantile  Law,  Intro,  by  Mac- 
donnell,  10th  ed. 

(J)  Master  v.  Miller,  supra. 

(j^  Jlopkinson  v.  Forster,  L.  R. 
19  Eq.  76. 

(k)  Wookeyv.  Fole,i'B.&Am.l; 
22  E.  R.  594. 

Note. — There  is,  of  course,  » 
great  difference  between  nego- 
tiability and  assignability ;  the 
former  being  a  transfer  in  the 
widest  senae,  and  often  giving  to 
the  transferee  a  better  title  than 
that  of  his  transferor.  So  that 
a  transferee  of  a  negotiable  in- 
strument for  which  he  has  given 
value,  and  which  he  has  taken  in 
good  faith  and  without  notice  of 
any  defect  or  fraud — in  other 
words,  one  who  is  a  holder  in  due 
course — acquires  a  right  of  action 
independently  of  privity  of  con- 
tract with  the  obligor,  is  not 
prejudiced  by  any  defects  in  the 
title  of  the  immediate  or  of  any 
previous  transferor,  and  cannot 
be  met  with  any  of  those  ' '  equi- 
ties ' '  to  which  a  claim  under  a 
mere  ordinary  assignment  of  a 
chose  in  action  may  be  subject 
by  way  of  defence. 

(Z)  Goodeve,  Pers.  Prop.  69 ; 
see,  also.  Bills  of  Lading  Act, 
1855,  by  which  the  transfer  of  a 
bill  of  lading  operates  as  an  assign- 
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It  seems,  also,  that  other  choses  in  action,  sucli  as 
policies  of  insurance,  were  assignable  by  the  law  mer- 
chant before  the  statutory  regulations  respecting  them 
were  introduced. 

The  customary  course,  prior  to  the  statute,  was  to 
make  the  policy  in  the  name  of  the  broker,  but  the 
oicner  of  the  goods  maintained  an  action  upon  it  [m). 

The  scrip  of  a  foreign  government,  issued  by  it  on 
negotiating  a  loan,  (which  scrip  promises  to  give  to  the 
bearer,  after  all  instalments  have  been  duly  paid,  a 
bond  for  the  amount  paid,  with  interest,)  is  by  the 
custom  of  all  the  stock  markets  of  Europe  a  negotiable 
instrument,  and  passes  by  mere  delivery  to  a  bona  fide 
holder  for  value.  English  law  follows  this  custom,  and 
any  person  taking  it  in  good  faith  obtains  a  title  to  it 
independent  of  the  title  of  the  person  from  whom  he 
took  it  («). 

The  same  may  be  said  of  all  instruments  negotiable 
by  the  custom  of  merchants,  they  thereby  become 
assignable  so  as  to  give  the  assignee  a  right  to  sue  upon 
them  in  his  own  name  (o). 


ment  of  the  contract  expressed  in  («)  Goodwin  v.  Eoltirts  [1876], 

the  till  of  lading,  and  confers  on  1  App.  Ca.  476  ;  see  also  Itiimball 

the  assignee  a  right  to  sue  upon  v.  Metropolitan  Bank   [1877],    2 

that  contract : —  Q,.  B.  D.  194  ;  hut  note  Fine  Art 

Sect.  1.   "Every  consignee  of  Society  v.  Union  Banlc  of  London 

goods  named  in  a  bill  of  lading,  [1886],  17  Q.  B.  D.  705. 

and    every  indorsee    of   a   bill  of  (o)  Negotiable  instruments  0"we 

lading  to  whom  the  property  therein  their  origin  to  the  law  merchant, 

mentioned  shall  pass,  upon  or  by  ■which  was  in  earlier  times  not  a 

reason  of  such  consignment  or  in-  part  of  the  common  law  as  it  is 

dorsement,  shall  have  transferred  to  now,  but  a  concurrent   and  co- 

and  vested  in  him  all  rights  of  smt,  existent  law,  administered  in  its 

and  be  subject  to  the  same  liabilities  own  Courts  in  the  Staple.   As  the 

in  7'espect  of  such  goods  as  if  the  Courts   of    the   Staple    decayed, 

contract   contained    in  the   bill  of  those  parts  of  the  law  merchant 

lading  had  been  made  with  him-  which  differed  from  the  common 

self."     18  &  19  Vict.  c.  Ill ;  see  law,    either    fell  into   disuse   or 

"  The  Freedom"  Y.Simmonds,ij.'B.  were   adopted  into  the  common 

3  P.  C.  694.  law  as  the  custom  of  merchants 

(ot)  Master    v.   Miller,    supra j  (Smith'sManualof  CommonLaw, 

and  see  Be  Turcan,  40  Ch.  D.  10 ;  330-1 ;  Blackburn,  317).    Bills  of 

1   Arnould,    Marine    Insurance,  exchange  were  the  earliest  form 

6th  ed.  107.  of  negotiable  instruments  recog- 
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But  the  original  contracting  parties  could  not  make 
a  chose  in  action  assignable  if  it  was  not  so  by  the 
custom ;  nor  was  it  competent  for  them  by  any  means 
to  make  negotiable  an  instrument  which  was  not  so 
by  the  law  merchant,  nor  contrary  to  the  general  law  {ji). 
And  an  instrument  that  is  negotiable  by  the  law  of  a 
foreign  country  is  not  necessarily  a  negotiable  instru- 
ment by  the  law  of  England,  so  as  to  give  a  bond  fide 
holder  for  value  a  good  title  against  a  transferor  of  the 
instrument,  in  the  absence  of  any  evidence  of  a  custom 
of  merchants  in  this  country  to  treat  it  as  negotiable  [q). 

Tet  it  has  been  recently ,  held  that  the  custom  of 
merchants  which  will  render  an  instrument  negotiable 
need  not  be  an  ancient  custom,  nor  does  it  matter 
whether  the  instrument  be  English  or  foreign.  It  is 
enough  if  the  custom  be  clearly  defined,  well  under- 
stood, and  habitually  acted  on  note.  So  it  was  said : 
The  general  rule  of  law  is  that  a  chose  in  action  cannot 
be  transferred  at  law  at  all,  and  parties  cannot  merely 
by  their  own  act  annex  to  a  contract  the  incidents  of  nego- 
tiability ;  that  is  to  say,  a  right  of  action  thereon  in  the 
holder  for  the  time  being  in  his  own  name,  and  a  title 
both  to  the  document  containing  the  contract  and  to  all 
rights  under  the  contract,  irrespective  of  defect  in  title  of 

nized  in  England.     In  the  time  476),   where  it  Tvas   determined 

of  Holt,  C.J. ,  a  controversy  arose  that    foreign    scrip    might    be 

bet-ween  the  Courts  and  the  mer-  rendered  negotiable  by  custom, 

chants  as  to  whether  the  custom-  so  as  to  pass  with  a  good  title 

ary    incidents    of    negotiabiUty  and  free  from  all  equities  to  a 

were  to  be  recognized  in  the  ease  bond  fide  purchaser.     The  Court 

of  promissory  notes.  The  dispute  declared  that  the   novelty  of  a 

was  settled  by  3  &  4  Anne,  c.  9,  general  usage  is  no  objection  to 

which  confirmed  the  negotiability  its   being  incorporated  into   the 

of  notes.     In  a  recent  case  it  was  law  merchant, 

held  that  documents,  other  than  ( p)   Crouch  v.  The  Credit  Fonder 

bills  or  notes,  could  not  be  en-  of  England  [1873],  L.  B.  8  Q.  B. 

dewed  by  custom  with  the  in-  374 ;    london  S,-    County  Banking 

cidents  of  negotiabihty  {Crouch  v.  Co.  v.  London  #  Siver  Plate  Bank 

Credit  Fonder  of  England,  L.  E.  8  [1887],  L.  R.  20  Q.  B.  D.  232. 

Q.  B.  374) ;  but  the  effioaoy  of  ,  -  ^^^^^  ^_   y^,^  j-^,^^,,  ^„^ 

custom  was  agam  upheld  ma  "'                         r-,oo.n   t    t> 

later  case  of  Goodwin  r.  Robarts  County  Banking  Co.  [1887],  Li.  -K- 

(L.  K.  10  Ex.  337  ;  1  App.  Ca.  18  Q.  B.  D.  515. 
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the  person  from  whom  the  holder  acquired  it.  Such  inci- 
dents can  be  annexed  to  a  contract  only  hy  virtue  either 
of  statute  or  of  the  ancient  usage  of  merchants  which 
has  been  adopted  by  and  forms  part  of  the  law.  The 
modern  usage  of  merchants  cannot  annex  such  incidents 
to  a  contract  if  the  instrument  containing  it  be  made 
by  an  English  company  in  England  which  does  not 
come  within  the  category  of  negotiable  instruments 
created  by  statute  or  adopted  by  the  common  law  from 
the  ancient  law  merchant.  The  modern  usage  of  mer- 
chants may  annex  the  character  of  negotiability  to 
bonds  and  like  instruments  of  a  foreign  or  colonial 
government  («). 

So  respondentia  bonds  were  transferable,  at  least,  where 
the  obligor  beforehand  engaged  by  an  endorsement  on 
the  bond  to  pay  to  any  assignee.  It  was  said  that 
respondentia  bonds  were  found  essentially  necessary  for 
carrying  on  the  Indian  trade.  £iit  it  would  clog  these 
securities,  and  be  productive  of  great  inconvenience,  if  they 
icere  obliged  to  remain  in  the  hands  of  the  first  obligee  [t) . 
Again,  A.  being  indebted  to  B.  for  brokerage,  and  B. 
indebted  to  0.  for  money  lent,  B.  gave  an  order  to  A. 
to  pay  C.  the  sum  due  from  A.  to  B.  as  a  security,  on 
which  C.  lent  B.  a  further  sum,  and  the  order  was 
accepted  by  A.  On  A.'s  refusal  to  comply  with  the 
order,  C.  could,  and  did  successfully,  maintain  an  action 
against  A.  for  money  had  and  received  (m).  But,  as 
the  learned  editor  of  the  above  report  says,  this  autho- 
rity was  subsequently  only  considered  law  with  qualifi- 
cations ill).  Indeed,  this  virtually  would  amount  to  a 
new  contract,  in  which  original  debtor  and  creditor  and 
the  latter's  assignee  would  all  take  part.  The  debtor 
would  be  released  by  the  assignor  in  consideration  of 

(s)  Bechuanaland  Exploration  Co.  1271. 
■V.London  Trading  Banklli^^yli  {u}  Israel  y.  Douglas,   1  H.  Bl 

T.  L.  B.  587.  .  239 ;  see,  also,  Tatlock  v.  Harris 

[t)  Fenner  v.  Meares,  2B1.  Rep.  [1789],  3  T.  B,  174, 
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his  agreeing  to  become  liable  to  the  assignee  (v).  Still, 
the  above  illustrations,  cited  in  the  judgment  of 
BuUer,  J.,  in  Master  v.  Miller,  give  some  point  to  the 
statement  that  besides  the  exceptions  in  favour  of  the 
Crown,  and  the  peculiar  and  universal  custom  as  to 
bills  of  exchange  and  other  negotiable  instruments, 
there  were  circumstances  in  which,  by  the  law  mer- 
chant, and  apart  from  any  statutory  enactment,  some 
choses  in  action  were,  and  still  remain,  assignable  to  a 
stranger  in  such  manner  as  to  enable  the  assignee  to 
sue  thereon  in  his  own  right  and  name. 

(iii)  But  beyond  these  exceptions,  prior  to  the  Judi- 
cature Act,  1873,  it  had  long  been  the  general  practice 
for  many  other  choses  in  action  to  be  assigned — 

(a)  By  obtaining,  ai  the  time  of  the  formation  of  the 

contract,  the  debtor's  consent  to  fulfil  his  obliga- 
tion to  the  creditor  or  the  creditor^  assignee ;  or, 
where  this  was  not  accomplished,  by  subsequently 
obtaining  the  debtor's  consent  to  be  bound  to 
his  creditor's  assignee  in  consideration  of  the 
extinguishment  of  the  obligation  existing  be- 
tween debtor  and  assignor.  This  was  novation. 
Or, 

(b)  More  frequently,  by  the  creditor  giving  a  letter 

of   attorney  in  favour  of  a  third  person  (the 

assignee). 
The  letter  of  attorney  directed  the  person  to  whom  it 
was  intended  to  assign  the  chose  to  take  proceedings 
against  the  debtor  in  the  name  of  the  owner  of  the 
chose  in  action  (the  assignor)  for  the  recovery  of  what 
was  due  from  the  debtor  to  the  assignor,  and  to  retain 
for  his  (the  assignee's)  own  use  the  proceeds  of  the  suit. 
This  seems  to  have  been  the  mode  of  assignment  of 

(v)  TatlocTc  T.  Harris,  supra;  Fairlie  v.  Denton  [1828],  8  B.  &  C. 
395 ;  Kemp  y.  Watt  [1846],  15  M.  &  "W.  672 ;  1  Enoyol.  Laws,  Eng, 
[1897],  Asst.  353. 
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ohoses  in  action  for  a  very  considerable  period  in  the 
past  prior  to  the  Judicatixre  Act.  It  is  said :  "A  statute 
merchant  or  staple,  or  bond,  &c.  cannot  be  assigned 
over  to  another  so  as  to  vest  an  interest  whereby  the 
assignee  may  sue  in  his  own  name,  but  they  are  every  day 
transferred  by  letter  of  attorney,  &c."  («o).  The  same 
writer  goes  on  to  say :  "  Those  assignments  to  receive  the 
money  to  the  assignee's  own  use,  with  covenants  not  to 
revoke,  and  also  with  a  letter  of  attorney  in  them, 
although  they  do  not  vest  an  interest,  yet  have  so  far 
prevailed  in  all  Courts,  that  the  grantee'  hath  such  an 
interest,  that  he  may  sue  in  the  name  of  the  party,  his  exe- 
cutors or  administrators  "  (x). 

Illustrations  of  such  letters  of  attorney  will  be  found 
set  out  in  the  Appendix  hereto  {y). 

Further,  in  the  reign  of  H.  VII.  it  was  decided  that 
a  chose  in  action  may  be  assigned  over  for  a  lawful 
cause  as  a  just  debt,  but  not  for  maintenance,  and  that 
where  a  man  is  indebted  to  me  in  20/.,  and  another 
owes  him  20/.  by  bond,  he  may  assign  this  bond  and 
debt  to  me  in  satisfaction,  and  /  may  justify  for  suing 
for  it  in  the  name  of  the  other  at  my  own  costs  (s).  Mr.  J. 
Williams,  in  1848,  citing  the  above  decision,  proceeds 
to  say :  "  Choses  in  action,  having  now  become  assign- 
able, became  an  important  kind  of  personal  property ; 
and  their  importance  was  increased  by  an  Act  of  the 
following  reign  (Stat.  37  H.  YIII.  c.  9),  whereby  the 
taking  of  interest  for  money,  which  had  previously 
been  unlawful,  was  rendered  legal  to  a  limited  extent. 


(w)  1  Lilly,  [1719]  Abr.  As-  Note  also,  that  tlie  assignment 

signment,  103.  of  a  judgment  for  a  just  debt  is 

{x)  Id.  103,  citing  Deering  v.  not  revocable  by  letter  of  attor- 
Carringdon  (or  Farrington) ,  3  Keb.  ney  so  as  to  aclmowledge  satis- 
304.  And  for  assignments  of  faction  by  the  plaintiff.  Car- 
debt,     see     Balcer    v.    JSdmonds,  rington  v.  Sarway  [circa,  1664], 

Style's  Eep.  62;  v. ,  1  Keb.  803. 

Style's     Kep.     93;      Fowke    v.  (2/)  App.,  Forms  1,  2. 

Boyle  [1652],  Style's  Eep.   348,  (z)  T.   B.  15  H.  VII.  2;  Bro. 

349.  Abr.  Choses  in  Action,  pi.  3. 
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Loans  and  mortgages  soon  became  common,  forming  a 
kind  of  incorporeal  property  unknown  to  the  ancient 
law.  In  the  reign  of  Queen  Anne,  promissory  notes 
were  rendered,  by  Act  of  Parliament,  assignable  by 
indorsement  and  delivery  in  the  same  manner  as  inland 
bills  of  exchange.  But  other  choses  in  action  continue 
to  this  day  assignable  at  law  only  by  empowering  the 
assignee  to  sue  in  the  name  of  the  assignor"  (a). 

It  was  not  necessary  that  the  power  of  attorney  should 
be  by  deed  (5),  it  might  be  by  writing  unsealed  (6),  or 
even  by  parol  (c). 

The  above  learned  authority  in  the  same  work  says : 
— "  The  assignment  of  debts  by  means  of  powers  of 
attorney  is  now  recognized  and  protected  by  the  courts 
of  law.  Thus,  in  a  case  where  the  original  creditor 
became  bankrupt  after  he  had  assigned  his  debt,  it  was 
held  that  an  action  against  the  debtor  might  stOl  be 
properly  brought  in  the  name  of  such  original  creditor  hy 
virtue  of  the  power  of  attorney  which  he  had  given  to  his 
assignee ;  although  if  no  assignment  had  been  made  the 
assignees  of  the  creditor  under  the  hanln-uptcy  would  have 
been  the  proper  parties  to  sue  "  {d). 

The  power  thus  obtained  of  indirectly  assigning 
choses  in  action  was  considered  in  early  times  to  be 
detrimental  and  to  savour  of  maintenance.  Conse- 
quently, in  many  instances,  where  they  were  made  not 
for  the  benefit  of  a  creditor  of  the  assignor,  but  in  favour 
of  a  purchaser  or  donee  only,  they  were  held  to  be 
void  (e) .      And  it   appears  that  this   state   of  things 

(o)  Williams,   Pers.   Pro.,    1st  "  The  Lord   Keeper   Bridgman 

ed.  [1848],  5.  will  not  protect  the  assignment  of 

W)    1   Saund.    210 ;    Bowell  v.  any   chose  in   action,    unless  in 

Mclvers  [17921,  4  T.  R.  690;  2  satisfaction  of  some  debt  due  to 

E  E.   500  *-'^®  assignee ;  but  not  when  the 

',,'„'  _  „     .    m       ,  debt  or  chose  in  action  is  assigned 

ool"'   .^'^^^-a^    '  to  one  to  whom  the  assignor  owes 

326  ;   \i  H.  ±4.  biU.l  nothing  precedent,    so   that   the 

(<i)WiUiams,  Pers.  Pro.  [1348],  assignment   is  Toluntarj  or  for 

1st  ed.  101.  money  then  given."  Freem.  Chy. 

(c)  3  Harv.  L.  Eeview,   341.  0.  144. 


44  ASSIGNABILITY  OP  CHOSES  IN  ACTION. 

existed  from  at  least  the  beginning  of  the  fifteenth  until 
the  end  of  the  seventeenth  century  (/),.  But,  as 
BuUer,  J.,  said  : — "  Circulation  and  the  transfer  of  pro-, 
perty  are  the  life  and  soul  of  trade,  and  must  not  be 
checked  in  any  instance ;"  and  after  citing  a  number 
of  cases,  he  continues:  "All  these  cases  prove  that  the 
remedy  shall  be  enlarged,  if  necessary,  to  attain  the 
justice  of  the  case ;  and  that  if  the  plaintiff  has  justice 
and  conscience  on  his  side,  and  the  defendant  has  notice 
only,  the  plaintiff  shall  recover  in  action  for  money  had 
and  received  "((7).  And  so  the  idea  of  maiutenance 
and  other  grounds  for  avoiding  assignments  having 
fallen  gradually  into  desuetude,  it  was  firmly  esta- 
blished that  legal  choses  in  action  were  generally  assign- 
able at  common  law  by  the  execution  of  a  power  of 
attorney  enabling  the  assignee  to  sue  in  the  name  of 
the  assignor. 

Finally,  it  may  be  shortly  stated  here,  that  it  was 
always  incumbent  upon  the  assignee  to  give  notice  to 
the  debtor  of  such  assignment  in  order  to  complete  his 
(the  assignee's)  title  to  the  chose  in  action,  otherwise 
the  debtor  might  lawfully  pay  his  debt  to  the  assignor 
and  obtain  a  discharge,  which  would  thus  defeat  the 
object  of  the  assignment.  Before  such  notice  was 
effected,  the  property  remained  the  apparent  property 
of  the  assignor,  and  would  formerly,  in  such  case,  pass 
to  his  (the  assignor's)  assignees  in  lankruptcy  as  property 
which  remained  in  the  ordering  and  disposition  of  the 
bankrupt  within  the  statute,  if  the  assignor  became 
bankrupt  prior  to  notice  of  assignment  being  given  (/«). 

It  must  be  here  stated  that  this  method  of  assignment 

(/)  T.  B.  9  H.  VI.  64,  pi.  17 ;  3  Harv.  L.  R.  341,  n.  (1),  and 

Horn  Y.  Foster,  Y.  B.  34  H.  VI.  Pollock,  Contr.,  App.  T. 

30,  pi.  15;  Y.  B.  37  H.  VI.   13,  {g)  Master  v.  Miller,  i  T.  E. 

pL  3 ;  Y.  B.  15  H.  VII.  2,  pi.  3  ;  342,  344 ;  2  R.  R.  399. 

Mar.e,  v.  Bateman  [1600J,  Noy,  ^W/^  ^/r.,''S's\e?! 

62 ;  Zoder  v.   Chesleyn  [1665],   1  300.      But   note   this   has  now 

Sid.  212,  and  other  oases  cited.  been  altered  by  Bkcy.  Act,  1883. 
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first  received  support  from  the  Courts  of  Equity.  As 
has  been  said,  the  Courts  of  Law  at  first  refused  to 
recognize  any  assignments  of  choses  in  action  other 
than  the  not^le  exceptions  above  referred  to,  and  the 
assignee  had  to  seek  relief  in  Chancery,  where  assign- 
ments of  choses  in  action  were,  for  the  most  part,  upheld 
and  enforced.  Subsequently  the  Courts  of  Equity 
efEected  a  remedy  on  behalf  of  the  assignee  by  com- 
pelling the  assignor  to  allow  his  name  to  be  used  in  an 
action  at  law  brought  to  recover  the  subject-matter  of 
the  assignment.  Eut  in  the  absence  of  any  actual  or 
threatened  obstruction  or  wrong  on  the  part  of  the 
assignor,  the  assignee  was  not  entitled  to  seek  relief  in 
equity,  because  he  had  his  remedy  at  common  law, 
namely,  to  enforce  payment  of  his  claim  by  virtue  of 
his  power  of  attorney  («).  But  if  the  assignor  ob- 
structed the  assignee's  right,  or  manifested  any  inten- 
tion of  hindering  or  defeating  the  assignee's  claim 
under  the  power  of  attorney,  then,  upon  these  circum- 
stances being  proved,  the  assignee  had  sufficient  and 
substantial  grounds  for  obtaining  such  relief  in  equity 
as  would  enable  him  to  effect  a  recovery  of  the  claim 
assigned. 

And  this  was  how  the  assignment  of  all  legal  choses 
in  action  which  were  capable  of  assignment  was  effected 
at  common  law  prior  to  the  operation  of  the  Judicature 
Act  of  1873. 


(i)  Catov  V.  Burlce,  1  Brown,  0.   C.  434 ;  Sammoni  r.  Messenger, 
9  Sim.  327;  1  Harv.  L.  K.  7. 
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CHAPTER  II. 


ASSIGNMENT  IN  EQUITY. 


"  Though  the  law  does  not  admit  an  assignment  of  a 
chose  in  action,  this  Court  does;  and  any  words  will 
do,  no  particular  words  being  necessary  thereto  "  (a).. 

The  Court  of  Chancery  gave  effect  to  assignments  of 
choses  in  action  and  to  assignments  of  trusts,  and  pos- 
sibilities of  trusts  and  of  every  kind  of  future  and 
contingent  interests,  and  possibilities  in  both  real  and 
personal  property,  when  made  for  valuable  considera- 
tion (5). 

"  An  assignment,"  said  Lord  Hardwioke,  in  reference 
to  this  kind  of  cases,  "  always  operates  by  way  of  agree- 


(a)  JJoM)  T.  ilawsoK  [1749].  Op. 
also  : — "  In  the  Courts  of  Equity 
this  rule  [of  non- assignability] 
"was  never  folio-wed,  and  those 
Courts  have  always  considered 
and  treated  the  rule  as  unjust,  and 
have  supported  assignments  of 
rights  of  action.  Experience  has 
fully  shown,  not  only  that  no 
evil  results  from  the  assignments 
of  rights  of  action,  hut  that  the 
public  good  is  greatly  promoted 
by  the  free  commerce  and  circu- 
lation of  property  in  action,  as 
■well  as  property  in  possession." 
Thalheimcr  v.  Brinckerhoff,  20 
-  Johnson  (N.  T.),  386;  see,  also, 
Warmstrcy  v.  Tanfield,  1  Eep.  in 
Ch.  16  ;  Wright  v.  Wright,  1  Ves. 
E.  411 ;  Bispham's  Eq.  214. 

(i)  Warmstrey  v.  Tanfield 
[1629],  si^ra;  1  Wi.  &  T.  91 ; 
Goring  v.  Biclcerstaffe  [1673],  1 
Ch. .  Ca.  8  ;  see,  also.  Sum  v. 
Carvalho,  4  Myl.  &  C.  690  ;  Wind 
Y.  Jelcyl,  1  P.  Wms.   573,   674; 


Kimpland  T.  Courtney,  2  Ereem. 
251 ;  Tliomas  v.  Freeman,  2  Vem. 
563;  Wright  v.  Wright,  1  Ves. 
411,  412 ;  Jones  v.  Moe,  3  T.  B.  93, 
94  ;  1  K.  E.  656 ;  Stokes  v.  Solden, 
1  Keen,  145  ;  Prosser  v.  Edmonds, 
1  Y.  &  Col.  481,  496  ;  Langton  v. 
Borlon,  1  Hare,  549,  556,  557. 

Note  1. — An  interest  -which 
is  little  more  than  a  spes  suc- 
eessionis,  e.g.,  an  interest  under  a 
limitation  to  the  next  of  kin  of  a 
person  then  alive,  -wUl  not  pass 
under  a  general  assignment  for 
the  benefit  of  creditors.  In  re 
Duggon's  Trusts,  L.  E.  8  Eq.  697. 

Note  2.— Courts  of  Equity -wiU 
establish  assignments  of  contin- 
gent interests  against  executors, 
administrators,  or  heirs-at-la-w, 
even  Tvhere  such  assignments  are 
made,  not  for  consideration  of 
money,  but  in  consideration  of 
love  and  affection,  and  advance- 
ment of  children.  Wright  v. 
Wright,  1  Ves.  409, 
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ment  or  contract;  amounting  in  the  consideration  of 
this  Court  to  this,  that  one  agrees  with  another  to 
transfer,  and  make  good  that  right  or  interest:  and 
like  any  other  agreement,  the  Court  -will  cause  it  to  be 
specifically  performed,  not  leaving  the  assignee  to  his 
action  for  damages  when  the  assignor  is  in  a  condition 
to  transfer  the  property,  or  to  cause  it  to  be  transferred 
to  the  assignee  "(c). 

And  similar  language  has  been  used  in  many  cases, 
the  Courts  of  Equity  concurring  in  the  opinion  that  the 
act  of  the  assignor  is  binding  upon  his  conscience,  and 
thus  upon  his  property,  on  the  equitable  principle  that 
that  which  ought  to  be  done  is  regarded  in  equity  as 
actually  done ;  and  so  a  trust  was  created  in  favour  of 
the  assignee  {d) . 

If  the  assignment  related  to  property  concerning 
which  the  Courts  of  Equity  had  special  jurisdiction 
(such  as  the  beneficial  interest  in  personal  property 
under  a  will,  or  in  case  of  intestacy,  or  money  in 
Court,  &c.),  the  assignee  of  such  interest  could  sue  in 
his  own  name  in  equity  in  respect  of  such  property. 
But  if  the  property  were  such  as  could  only  be  re- 
covered at  law,  and  an  equitable  assignment  thereof 
were  made,  then  the  assignee  could  not  sue  in  his  own 
name,  but  he  was  obliged  to  sue  in  the  name  of  the 
assignor.  If  the  assignor  refused  or  obstructed  the 
employment  of  his  name  for  that  purpose,  a  Court  of 
■  Equity  would  compel  him  to  consent  thereto. 

In  other  words,  there  were  two  distinct  kinds  of  assign- 
ments of  choses  in  action  to  which  Courts  of  Equity 
gave  their  support,  conditionally  upon  their  being  for 
value  and  not  contrary  to  its  own  rules  or  to  public 
policy  (e) ,  namely,  assignments  of  property  in  relation 

(o)  Wright -v.  Wright  [1H9-5Q'\,  also,  Lord  Carteret  v.  Faschal,  3 

1  Ves.  412.  P-  Wms.  199  ;  Duke  of  Chandos  V. 

(d) ' Legard  v.   Hodges,    1  Ves.  Talbot,  2  P.  Wms.  603. 

Jun.  478;  2E..  R.  146;   TailbyY.  (e)  Squib  v.  Wgn,    1  P.  Wms. 

Of.  Seceiver,  IS  A-p.Ca,.5i6;  see,  SIS;  Colli/er\.Ismcs,19Ch.'D. 3i2. 
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to  wliich  all  proceedings  were  properly  instituted  in 
equity,  because  Courts  of  Law  did  not  deal  with  them  ; 
and  those  assignments  which  the  judges  of  Courts  of 
Law  would  not  countenance  or  enforce  (because  of  the 
common  law  rule  to  the  contrary)  although  such  assign- 
ments affected  property  usually  dealt  with  in  their 
tribunals. 

And  this  equitable  support  of  assignments  has  been 
found  to  embrace  a  very  wide  and  miscellaneous  area 
of  interests.  For  example,  a  mere  expectancy,  such  as 
that  of  an  heir-at-law  to  the  estate  of  his  ancestor  (/), 
or  a  contingent  interest  {g),  or  the  interest  which  a  per- 
son may  take  under  the  will  of  a  person  who  is  living  (Ji) ; 
an  interest  under  marriage  articles  («)  ;  an  interest  in 
money  which  may  come  to  any  one  by  virtue  of  a  power 
in  trustees  to  allow  him  maintenance  (/) ;  an  interest 
in  personal  estate  as  the  possible  next  of  kin  of  a  person 
who  is  living  {k). 

So,  too,  in  equity  there  may  be  a  valid  assignment  of 
property  not  yet  in  existence  but  to  arise  hereafter,  pro- 
vided it  be  sufficiently  specified  (l),  as  the  future  freight 
of  a  ship  (m),  future  patent  rights  (»),  profits  of  the 
future  working  of  a  patent  by  licensees  (o),  future  divi- 
dends upon  proof  in  bankruptcy  {p),  future  building 
materials  to  be  brought  on  premises  {q),  the  future 
cargo  of  a  ship  (r),  machinery  to  be  hereafter  added  to 

(/)    Hohson  T.    Trevor,    2    P.  {j)  Se  Coleman,  39  Ch.  D.  443. 

Wms.   191;     Wethered  t.    W.,  2  (le)  Hinde  v.   Blake,    3    Bear 

Sim.  183,  192;  29  B.  K.  77;  IM;  MeelcY.  Eettlewell,\Vh..M1. 
-Smith  V.  Balcer,  1  Y.  &  C.  0.  C.  [t)  Solroyd  v.  Marshall  [1862], 

229  ;  yet  aeeCarleton  v.  leighton,  10  H.  L.  C.  191. 
3  Mer.  671.  {m)   Brown  v.    Tanner,    3   Ch. 

(g)    Wind  y.  Jekyl,  1  P.  Wms.  Ap.  597  ;   Wilson  v.  Wilson,  L.  E. 

672.  14  Eq.  32. 

(h)  Bennett  v.    Cooper   [1845],  (»)  Printing,  ^c.  Co.  v.   Samp- 

9  Beav.  252;  Beekley  \ .  Newland,  son  [1876],  L.  B.  19  Eq.  462. 
2  P.  Wms.   182 ;  Lyde  v.  Mynn,  (o)  Bergmann  v.  Macmillan,   17 

1  My.  &  K.  693-;  Pope  v.  Whit-  Ch.  D.  423. 
comb,  3  Eus8.  124  ;  28  B.  B.  32  ;  {p)  Se  Irving,  7  Ch.  D.  419. 

Mmpraty.  (?or*»[1792],  1  Anst.  \q)  Brown  v.  Bateman,  L  E.  2 

34  ;  3  B.  B.  541.  C.  P.  272. 

(i)  Bennett  v.  Cooper,  supra.  {r)IleShip  ;rff)T«,8Price,269n. ; 
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or  substituted  for  macliinery  now  in  existence  (rr),  goods 
and  chattels  now  in  or  about  a  particular  messuage  or 
house,  or  which  shall  be  so  hereafter  (s).  So,  too,  an 
assignment  of  "all  the  book  debts  due  and  owing,  or 
which  might,  during  the  continuance  of  the  security, 
become  due  and  owing  to  the  said  mortgagor,"  is  a  good 
assignment,  though  not  limited  to  book  debts  in  any 
particular  business,  and  is  sufficiently  defined  and  passes 
the  equitable  interest  in  book  debts  incurred  after  the 
assignment,  whether  in  the  particular  business  carried 
on  by  the  mortgagor  at  the  time  of  the  assignment,  or 
in  any  other  business  {t).  Eut  it  is  to  be  remembered 
that  an  assignment  may  be  so  indefinite  and  uncertain 
in  its  terms  that  the  Courts  will  not  give  effect  to  it 
because  of  the  impossibility  of  ascertaining  to  what  it 
is  applicable  (u).  A  description  is  too  vague  only  if  the 
Courts  cannot  see  what  the  parties  intended  to  deal 
with.  There  is  no  difference  in  the  description  re- 
quired of  things  in  action  then  in  existence  and  of 
those  not  then  in  existence.  There  can  be,  also,  a  valid 
assignment  in  equity  of  "all  the  growing  and  other 
crops  which  at  any  time  thereafter  should  be  in  or 
about  the  same  or  any  other  premises  "  of  the'  said 
assignor  (v). 

The  rule  of  equity  which  applies  to  the  assignment  of 
property  not  yet  in  existence,  and  often  called  future 
choses  in  action,  is  this,  that  as  soon  as  the  property 
comes  into  existence,  assignees  who  have  given  valuable 
consideration  will,  if  the  new  chose  in  action  is  in  the 


Curtis  V.  Auier,   1  J.  &  W.  526  ;  13  App.  Ca.  523 ;  see,  also,  Se 

Douglas  T.  Sussel,    i  Sim.    524;  S'Epinmil  (2),   20  Ch.  C.   758 

33B,.  11.135;  Langton  fr .  JSorton,  ie«  K«-ca«  [1888],  40  Ch.  D.   5 

lHa.549;Zmrf«ayT.(?iii«[1856],  Be    Coleman,    39    Ch.    D.    443 

22  Beav.  522  ;  Ga/rdner  v.  Cazenove,  Bloomer  t.    Union  Coal  and  Iron 

1  H.  &  N.  423.  Co.,  L.  R.  16  Eq.  383. 

[rr)  See  note  (a),  (mfe,  p.  46.  (m)   Tailby  v.    Official  Seceiver, 

(s)  :Ex  parte  Games,  12  Ch.  D.  13  App.  Ca.  529. 

314.  (ji) ,  Clements  t.  Matthews,    11 

(<)  Tailhy  v.    Official  Receiver,  Q.  B.  D.  808. 
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disposal  of  their  assignor,  take  precisely  the  same  right 
and  interest  as  if  it  had  actually  belonged  to  him,  or 
had  been  within  his  disposition  and  control  at  the  time 
when  the  assignment  was  made.  There  is  but  one 
condition  which  must  be  fulfilled  in  order  to  make  the 
assignee's  right  attach  to  a  "  future  chose  in  action," 
which  is,  that,  on  its  coming  into  existence,  it  shall 
answer  the  description  in  the  assignment,  or,  in  other 
words,  that  it  shall  be  capable  of  being  identified  as  the 
thing,  or  as  one  of  the  very  things  assigned.  When 
there  is  no  uncertainty  as  to  its  identification,  the  bene- 
ficial interest  will  immediately  vest  in  the  assignee. 
Mere  difficulty  in  ascertaining  aR  the  things  which  are 
included  in  a  general  assignment,  whether  in  esse  or  in 
posse,  will  not  affect  the  assignee's  right  to  those  things 
which  are  capable  of  ascertainment  or  are  identified  (w). 
So,  effect  was  given  to  an  equitable  mortgage  by  a 
debtor  of  "all  sums  of  money  then  or  thereafter  to 
become  due  to  him,  and  all  legacies  or  bequests  which 
had  already  or  might  thereafter  be  given  or  bequeathed 
to  him  or  his  wife,  by  any  person  whomsoever  "  (x),  and 
it  was  held  that  legacies  subsequently  bequeathed  to  the 
mortgagor  were  bound.  Vagueness  comes  to  nothing  if 
the  property  is  definite  at  the  time  when  the  Court  is 
asked  to  enforce  the  contract.  Legacies  are  capable  of 
being  as  readily  identified  as  anything  that  can  be  men- 
tioned («/).  A  future  book  debt  is  quite  as  capable  of 
being  identified  as  a  legacy.  When  the  consideration 
has  been  given,  and  the  debt  has  been  clearly  identified 
as  one  of  those  in  respect  of  which  it  was  given,  a  Court 
of  Equity  will  enforce  the  covenants  of  the  parties,  and 
will  not  permit  the  assignor,  or  those  in  his  right,  to 
defeat  the  assignment  upon  the  plea  that  it  is  too  com- 


(ttf)  Tailbyv.  Official  Receiver,  13  App.  Ca.  533. 
{x)  Bennett  v.  Cooper,  9  Beav.  252. 
(V)   In  re  Clarice,  36  Oh.  D.  353,  355. 
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prehensive  (s).  The  trutli  is  that  cases  of  equitaUe 
assignment  or  specific  lien,  where  the  consideration  has 
passed,  depend  on  the  real  meaning  of  the  agreement 
between  the  parties.  The  difficulty,  generally  speaking, 
is  to  ascertain  the  true  scope  and  effect  of  the  agreement. 
When  that  is  ascertained  you  have  only  to  apply  the 
principle  that  equity  considers  that  done  which  ought 
to  he  done,  if  that  principle  is  applieahle  under  the  cir- 
cumstances of  the  case  («).  There  is  nothing  in  the 
Companies  Act,  1862,  or  in  the  subsequent  amending 
Acts,  expressly  or  hy  necessary  implication  prohibiting 
a  limited  company  from  mortgaging  its  unpaid-up 
capital ;  consequently,  where  power  to  mortgage  future 
or  unpaid-up  capital  is  given  by  the  memorandum  or 
articles  of  association,  a  mortgage  by  the  company  of  its 
future  or  uncalled  capital  is  valid,  even  as  against 
creditors  in  a  winding-up,  the  calls  in  a  winding-up 
being  part  of  the  "  assets  "  or  "  capital "  of  the  com- 
pany (b)  ;  so  that  in  such  cases  the  calls  to  be  made  by 
the  liquidator  in  the  winding-up,  including  the  calls  on 
the  shares  of  such  of  the  mortgagees  as  were  share- 
holders, are  boxind  by  the  mortgages,  and  the  several 
mortgagees  will  be  entitled  to  have  the  calls  applied  in 
payment  of  their  mortgage  debts  in  priority  to  the 
general  creditors  (c).  And  for  ascertaining  the  powers 
of  the  limited  company  it  has  been  held  that  the  apt 
and  proper  words,  or  sufficient  contest,  need  not  be 
found  in  the  memorandum  of  association,  and  that  it  is 
sufficient  if  they  are  contained  in  contemporaneous 
articles  of  association.  "  The  memorandum  and  articles," 
said  Jessel,  M.  E.,  "are  contemporaneous  documents,  and 
the  rule  of  construction  is,  that  if  contemporaneous 


(«)    TaUii/  V.   Official  Receiver,       Steel   Co.,   44    L.    J.   Ch.   683 ; 

13  App.  Oa.  636.  Soward  v.    Fatent  Ivory  Mmu- 

,  ,   „  ^  _  facturing  Co.,  38  Ch.  D.  156. 

(a)  Id.  Hi.  ^^y  j„  ^^  pyi^   Worlcs,  44  Ch. 

(i)  In  re  The  Fhanix  Bessemer      T>.  534. 

4(2) 
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documents  can  be  read  in  two  ways,  in  one  of  which 
they  appear  consistent  and  in  the  other  inconsistent,  the 
construction  is  to  he  preferred  which  will  render  them 
consistent.  Another  principle  is,  that  if  one  of  two 
contemporaneous  documents  is  ambiguous  in  its  terms, 
but  the  other  is  clear,  then  force  is  to  be  given  to  the 
one  whose  terms  are  clear,  so  as  to  interpret  the  one 
containing  ambiguous  terms  {d).  So  far  from  forbidding 
mortgages  the  Act  of  1862,  sect.  43,  requires  limited 
companies  to  keep  a  register  of  all  mortgages  and 
charges  of  their  property;  from  which  it  is  obvious  that 
such  mortgages  were  contemplated.  The  members  are 
left  to  decide  for  themselves  what  powers  of  mortgaging 
they  will  confer  on  their  directors.  All  mortgages  and 
charges  by  limited  companies  under  powers  conferred 
by  their  articles  ought  to  be  registered  (imder  sect.  43), 
whether  what  is  mortgaged  or  charged  is,  at  the  date  of 
the  mortgage  or  charge,  existing  property  of  the  company 
or  property  which  the  company  has  only  a  power  of 
acquiring  and  of  equitably  charging.  The  liability  to 
pay  up  uncalled-up  capital  does  not  depend  on  the  con- 
tingency of  liquidation.  The  power  to  call  it  up  can 
be  exercised  by  the  directors,  and  all  money  raiseable  in 
respect  of  it  is  an  asset  of  the  company.  When  calls 
are  made  by  the  directors  it  is  the  capital  which  they 
call  up ;  and  when  calls  are  made  by  liquidators  it  is 
capital  that  they  call  up,  so  long  as  there  is  capital  to 
call. 

In  ordinary  limited  companies  they  can  require  pay- 
ment of  nothing  else ;  in  other  companies  they  can ; 
and  it  is  unnecessary  to  distinguish  the  calls  in  respect 
of  capital  from  calls  in  respect  of  further  liability  [e). 

[d)  In  re  Phoenix  Bessemer  Steel  ^c.  Co.,  11  T.  L.  E.  279;  Ficlc- 
Co     44L.  J   Ch.685  ering  and  another  v.   Ilfracombe, 

(e)  In  re  Fyle  Worlcs,  44  Cli.  D.  ^     %,  ■■,   „      t    t^     ,  „   ^ 
583,'  584 ;    see,    also,  Newton  v.  *"■  -^*''-  ^"'^  ^-  »•  ^  C.  P.  235 ; 
Debenture  Holders  and  Liquidators  I"  »'«  Sanltey,  fo.  Co.,  L.  R.  9  Eq. 
of   Anglo- Australian    Investment,  721. 
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Where  a  man  who  is  not  the  owner  of  property- 
purports  to  assign  it,  the  attempted  assignment  cannot 
operate  as  a  eonveyance  of  the  legal  interest  in  the 
property,  but  it  may  operate  as  a  contract  to  assign  it 
when  he  becomes  owner  of  it ;  and  in  this  case,  if  he 
has  received  the  consideration,  the  instant  that  the 
property  belongs  to  him  equity  fastens  on  the  pro- 
perty, and  the  contract  to  assign  becomes  an  assign- 
ment (/),  but  an  assignment  of  the  equitable  interest 
only ;  so  that  if,  before  the  assignee  acquires  the  legal 
interest,  some  other  person  acquires  the  legal  interest 
as  a  purchaser  for  value  without  notice,  his  rights  have 
priority  over  the  assignee  of  the  equitable  interest  {g). 
For  the  Judicature  Acts  of  1873  and  1875  have  not 
abolished  the  distinction  between  legal  and  eqioitable 
interests ; — those  Acts  merely  enable  the  High  Court 
to  administer  legal  and  equitable  remedies.  So  that 
where  by  a  bill  of  sale  a  jeweller  for  valuable  con- 
sideration assigns  to  plaintiif  his  after- acquired  stock  in 
trade  subject  to  a  proviso  for  redemption,  but  before 
the  plaintiff  takes  possession  of  the  after- acquired  stock 
in  trade  the  jeweller  pledges  a  portion  of  it  with  the 
defendant,  who  has  no  notice  of  the  bill  of  sale,  the 
defendant  is  entitled  to  retain  the  stock  in  trade  pledged 
with  him  as  against  the  plaintiff,  and  no  action  of 
detinue  or  conversion  wiU  lie  (A).  Such  an  assignee's 
equitable  interest  is  also  further  subject  to  the  title  of 
the  assignor's  trustee  in  bankruptcy,  in  the  event  of 
the  assignor's  bankruptcy  occurring  before  the  expect- 
ancy actually  vests.  As,  where  bankers  advance  money 
upon  their  customer's  giving  them  a  letter  addressed  to 
his  tenant  of  a  certain  farm,  by  which  he'  authorizes 
and  requests  the  tenant,   when  the  next  rent  shall 

(/)  CoUyer  v.  Isaacs,  19  Oh.  D.  Joseph  v.  Lyons  [188i],  16  Q.  B. 

342;  Be  GlarJce,  36  Ch.  D.  348;  D.  280;  ^'aZZfts  v.  i?o5i«so»  [1886], 

Tailbyr.  Official  Receiver,  IZ  Xy^.  ig  Q   b  D  288 

Ca.  523.  <*.     .     . 

(g)  Goodeve,  Pers.  Pro.   139 ;  {h)  Joseph,  v.  Lyons,  supra. 
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become  due,  to  pay  the  bankers  200/.  (the  letter  con- 
taining no  reference  to  the  loan,  and  not  showing  that 
any  consideration  had  been  given  for  the  authority), 
the  bankers  cannot  recover  the  rent  from  the  tenant  if 
their  customer  has,  before  the  rent  becomes  due,  been 
adjudicated  a  bankrupt.  The  letter  amounts  only  to 
a  revocable  authority  to  pay  the  rent  to  the  bankers, 
and  that  authority  is  revoked  by  the  bankruptcy  of  the 
customer  giving  the  charge  («').  And  where  a  debtor 
by  biU  of  sale  assigned  for  value  to  a  creditor  certain 
specified  chattels  at  his  place  of  business,  "  and  all 
other  chattels  which  might  be  or  at  any  time  there- 
after be  brought  thereon  in  addition  to  or  in  substitu- 
tion thereof,"  and  then  became  bankrupt,  and  after  his 
order  of  discharge  brought  other  chattels  upon  the  pre- 
mises, it  was  held  that  the  assignment  of  these  after- 
acquired  chattels,  although  absolute  in  form,  amounted 
merely  to  a  contract  to  assign,  for  the  breach  of  which 
the  assignor  incurred  a  liability  proveable  in  his  bank- 
ruptcy (in  which  the  creditor  did  not  prove  for  his 
debt),  and  that  he  was  released  from  this  liability  by 
the  order  of  discharge ;  and  consequently,  the  goods 
brought  on  the  premises  after  the  order  of  discharge 
could  not  be  seized  by  the  creditor  under  his  bill  of 
sale(y). 

An  assignment  by  a  trader  of  the  future  receipts  of 
his  business,  even  if  made  for  value,  is  inoperative 
against  the  title  of  his  trustee  in  bankruptcy  as  regards 
the  receipts  which  accrue  after  the  hanhruptcy.  It  is  a 
mere  assignment,  for  the  breach  of  which  no  doubt  an 
action  would  lie,  but  which  cannot  prevail  against  the 
title  of  the  trustee.     Such  payments  as  accrue  after 

(J)  Ex  parte  Hall,  In  re  JFMHnsi  (1896)  2  Q.  B.  254;  and  distin- 
[1878],  10  Ch.  D.  615  ;  see,  also,       guisli  Sx  parte  Rawlings  [1888], 


^^.jyer  v.  Isaacs  [1881],    19  Ch.       22  Q.  B.  D.  193. 

D.  342  ;  Ex  parte  Nichols  [1883],  (i)  Collyer  v.  Isaacs,  19  Ch.  D. 

22  Ch.  D.  782  ;   Wihnot  v.  Alton,       342. 
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the  date  of  bankruptcy  become  due  to  the  trustee  (/c). 
But  a  debt  due  at  the  date  of  the  assignment  is  capable  of 
being  validly  assigned  as  against  the  trustee  in  a  sub- 
sequent bankruptcy,  though  the  payment  be  deferred 
until  some  future  time  (/) ;  whereas  in  the  last-men- 
tioned ease  of  Ex  parte  Nichols  {m)  nothing  was  due  to 
the  bankrupt  at  the  date  of  the  assignment,  but  an 
attempt  was  there  made  to  assign  a  debt  which  might 
become  due  to  the  trustee  in  bankruptcy  at  a  future 
time.  He  had  really  nothing  to  assign.  And,  further, 
where  there  is  an  assignment  of  chattels  and  an  assign- 
ment of  an  agreement  by  one  and  the  same  deed,  the 
assignments  are  severable  (m).  This  is  of  great  prac- 
tical importance  when  it  is  remembered  that  the  assign- 
ment of  the  chattels  may  be  void  under  the  Bills  of 
Sale  Acts  for  non-registration,  or  because  it  does  not 
comply  with  the  statutory  form ;  yet  the  remaining 
part  of  the  assignment  which  transfers  rights  under  an 
agreement  or  otherwise  may  be  still  valid,  if  it  is 
possible  to  sever  the  security  upon  the  personal  chattels 
from  that  upon  the  other  property  (o). 

On  the  other  hand,  a  garnishee  order  binds  only  so 
much  of  the  debt  owing  to  the  debtor  from  a  third 
person,  as  the  debtor  could  honestly  deal  with  at  the 
date  when  the  garnishee  order  nisi  was  obtained  and 
served  (p) .  Hence,  an  assignor's  judgment  creditor, 
who  has  obtained  a  garnishee  order  without  any  notice 
of  the  assignment,  can  only  attach  such  property  of  the 
debtor  as  the  debtor  could  himself  deal  with  properly 
and  without  violation  of  the  rights  of  the  assignee  (q). 

tk)    Sx   parte    Nichols,   In    re  (o)    In    re    Burdett,    Ex  parte 

Jones  [1883],  22  Ch.  D.  782,  787.  Byrne,  20  Q.  B.  D.  310,  wMch 

(T)  In  re  Davis,  Ex  parte  Raw-  distinguishes  Havies  v.  Bees,   17 

iffs,  22  Q.  B.  D.  193.  Q.  B.  D.  408. 

(m)  22  Ch.  D.  782.  {p)  Davis  v.  Ereethy,  24  Q.  B. 

(«)    In  re  Isaacson,   Ex   parte  D.  519,  522. 

Mason,  (1895)   1   Q.  B.   333;  and  (?)  Ex  parte  TThitehotise,  32  Ch. 

see   London    and    Yorks  Bank  v.  D.    512;    "    '  '       -     "       ij-.--» 


White,  11  T.  L.  K.  570.  Bank,  38  Ch.  D.  238. 
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Consequently,  the  judgment  creditor's  claim,  in  such  a 
case,  is  postponed-  to  a  prior  equitaUe  assignment  of 
the  debt  due  from  the  third  person. 

To  make  good,  as  against  trustee  in  bankruptcy  and 
others  in  a, similar  position,  the  assignment  of  a  debt, 
all  must  be  done  which  the  nature  of  the  circumstance 
will  permit,  to  complete  the  effect  of  the  assignment  so 
as  to  give  the  assignee  a  perfect  title,  the  assignee  must 
do  what  is  tantamount  to  obtaining  this  by  placing 
every  person  who  has,  within  his  knowledge,  an  equit- 
able or  legal  interest  in  the  matter  under  an  obligation 
to  treat  it  as  his  (the  assignee's)  property.  For  this 
purpose  he  must  give  notice  to  the  holder  of  the  fund 
or  other  property  in  question,  that  the  right  to  it  vests 
in  him  (the  assignee). 

Contingent  interests,  expectancies,  and  mere  possi- 
bilities and  the  like  may  not  only  be  transferred  in 
equity,  but  be  the  subject  of  a  contract  (e.  g.,  a  con- 
tract of  sale)  of  which  Courts  of  Equity  wiU.  enforce 
the  performance  after  the  event  has  happened ;  but, 
until  the  event  has  happened,  the  party  contracting  to 
purchase  has  nothing  but  the  contingency,  a  very 
different  thing  from  a  right  immediately  to  recover  and 
enjoy  the  property  (r). 

An  agreement  between  a  debtor  and  a  creditor  that 
the  debt  owing  shall  be  -paid  out  of  a  specific  fund, 
coming  to  the  debtor,  or  an  order  given  by  a  debtor  to 
bis  creditor  upon  a  person  owing  money  or  holding 
funds  belonging  to  the  giver  of  the  order  directing  such 
person  to  pay  such  funds  to  the  creditor,  will  operate 
as  an  equitable  assignment  of  such  debt  or  funds  (s). 
Where  A.,  having  goods  in  the  hands  of  B.  as  his 
agent  at  a  foreign  port,  and  being  under  liabilities  to 

(r)  Stone  y.  Lidderdale  [1793],  (s)    Eodich  v.    Gandell  [1852], 

2    Anstr.    541;    3    R    E.    622 ;  i  Be  Q.  m.  &  G-.  776;  Brou-,,, 

Stokes  y.  Solden  118361,  1  Keen,  en-  ,      p   „            -^      ,  r,„„,T 

152,     153;     Lmgton    v.    Borton  ^^'^^'J  *  ^"^  ^-   ^""Sh  [1885], 

[1842],  1  Hare,  549,  656;  29  Oh.  D.  848. 
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C,  by  letter  to  0.  promised  that  he  would  direct,  and 
hy  a  subsequent  letter  to  B.  did  direct,  B.  to  deliver 
over  the  goods  to  D.  as  the  agent  of  0.  at  that  port ; 
but,  before  the  delivery  of  the  goods,  a  commission  of 
bankruptcy  issued  against  A., under  an  act  of  bankruptcy 
committed  while  his  letter  was  on  its  way  to  B.,  and 
the  goods  were  delivered  by  B.  to  I>.  in  ignorance  of 
the  bankruptcy ;  it  was  held  that  0.  had  a  good  title, 
in  equity,  to  the  goods  {t). 

The  consent  of  the  person  to  whom  the  order  is 
given  is  not  necessary  (tt). 

What  is  usually  termed  a  stock  mortgage  is  effected 
by  the  mortgagee  selling  out  his  stock,  the  price  of  it 
being  paid  to  the  mortgagor,  who  in  general  covenants 
to  replace  it.  In  siich  oases,  though  the  Funds  may  fall, 
the  mortgagee  is  only  entitled  to  have  the  stock  re- 
placed (m)  .  In  a  mortgage  of  the  stock  itself,  when  it 
is  transferred  to  the  mortgagee  he  cannot  deal  with  it, 
as  by  selling  when  high  and  repurchasing  when  low, 
so  as  to  make  a  profit  of  it  for  himself  («). 

The  Statute  of  47  Geo.  III.  c.  25,  making  void  the 
assignment  of  military  pensions,  does  not  apply  to  a 
pension  granted  by  the  late  East  India  Company,  and 
an  assignment,  upon  mortgage,  of  "  all  that  pension  or 
annual  allowance  which,  under  a  general  order  or  reso- 
lution of  the  council  of  directors  of  the  Honourable 

East  India  Company,  was  made  on  or  about  

payable  to  S.  H.  during  his  life,"  and  all  and  every 
sums  and  sum  of  money  which  should  become  payable 
in  respect  thereof,  was  held  to  be  a  valid  and  effectual 
charge  or  mortgage  for  the  repayment  of  a  loan  of 
1,500/.  and  interest  (i^)).  In  like  manner,  a  pension 
for  past  services  may  be  assigned;   but  a  pension  for 

(t)  Sum  V.  Carvalho  [1839],   4  (v)   Langton  v.    Waite,   L.   E. 

My.  &  C.  690.  4  Ch.  402. 

(«)  See  note  (s),  ««;;«,  p.  56.  (w)    liealA  v.   Say   [1862],    3 

(m)  JBlyth  T.    Carpenter,  L.  K.  Gife.  467  ;   Car«w  v.  Cooper,  4  Giff. 

2  Eq.  501.  619  ;  10  Jur.  N.  S.  429. 
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supporting  the  grantee  in  the  performance  of  future 
duties  is  not  assignable  {x).  It  will  depend,  in  many- 
cases  of  grants  by  statute,  &o.,  upon  the  words  of  the 
grant.  It  may  be,  in  some  instances,  that  the  legisla- 
ture, while  making  a  grant  for  the  support  of  dignities 
then  created,  has  not  used  words  sufficient  to  prevent 
alienation  of  the  rents  and  profits  issuing  from  the 
estate  granted  {y).  Tormerly,  when  commissions  in 
the  army  were  saleable,  if  an  officer  sold  his  commis- 
sion, he  could  make  an  equitable  assignment  of  the 
purchase-money  in  the  agent's  hands  (z).  .So,  it  seems, 
a  pension  given  by  way  of  compensation  for  the  loss 
of  a  place  in  the  Customs  is  assignable  («).  An 
assignment  of  the  emoluments  of  a  fellow  of  a  college 
in  the  university  is  valid  in  equity,  and  effect  will  be 
given  to  a  security  thereon,  out  of  the  dividends 
appointed  to  such  fellow,  from  time  to  time,  in  respect 
to  his  fellowship  (h)  ;  and  a  receiver  may  be  appointed 
of  such  sums  as  may  be  thereafter  appropriated  to  the 
assignor,  or  any  other  mode  may  be  adopted  for 
securing  the  assignee's  interest  which  may  be  more 
satisfactory  to  the  particular  college  (c).  The  emolu- 
ments of  a  canon  of  a  cathedral  where  there  is  no  cure 
of  souls  are  assignable.  Thus,  a  canon  of  Windsor 
granted  the  canonry  and  the  profits,  &c.  to  assignees  to 
secure  a  sum  of  money.  So  far  as  it  appeared  the 
estates  were  vested  in  the  corporation,  and  the  canon 
was  entitled  to  an  aliquot  share  of  the  profits.  There 
was  no  cure  of  souls,  and  the  only  duties  were  residence 
within  the  castle,  and  attendance  in  the  chapel 
twenty-one  days  a  year.  It  was  held,  under  these 
circumstances,  that    the  .security    was   valid,   and    a 

[x)    Davis  V.    Duhe    of  Marl-  (a)  Tunstall  v.  Boothhy,  10  Sim. 

lorough,  1  Sw.  79.  642 ;   and  see  Welh  v.  Foster,  8 

iy)  Id.  83.  M.  &  W.  149. 

{%)  Collyer\.FaUon\l%%i\i:.k  (b)    Feislel    v.    King's    College, 

E.  459  ;    Somerset  y.  Cox  [1865],  Cambridge  [1847],  10  Beav.  491. 

33  Beav.  634.  {c)  Id.  509. 
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receiver  of  the  profits  was  appointed  (d) .  An  interest 
in  the  Customs  Annuity  and  Benevolent  Fund  (esta- 
blished by  Act  of  Parliament,  56  Geo.  III.  e.  73  [local]) 
is  assignable.  "Where  a  subscriber  to  the  fund  irre- 
vocably assigned,  by  instrument  duly  executed  and 
deposited  with  the  directors,  two-thirds  of  the  portion 
payable  on  his  death  to  mortgagees  to  secure  an  advance 
made  to  him,  and  the  mortgagees  were  duly  admitted 
by  the  directors  as  his  nominees,  it  was  held  that  the 
mortgage  was  valid  as  against  the  widow,  children,  and 
relations  of  the  subscriber  (e).  An  assignment,  by  a 
puisne  judge  of  the  Supreme  Court  of  Madras,  of  the 
sum  "  equal  to  the  amount  of  six  months'  salary," 
directed  by  6  Geo.  lY.  c.  85,  to  be  paid  to  the  "  legal 
personal  representatives"  of  such  judge,  in  case  he 
shall  die,  in  and  after  six  months'  possession  of  ofBce,  is 
a  valid  assignment,  being  a  vested  contingent  interest 
in  such  judge,  and,  not  leing  payable  in  the  lifetime  of 
the  judge,  is  not  an  assignment  of  salary  withiu  5  &  6 
Edw.  VI.  c.  16,  and  49  Geo.  III.  c.  126,  and  conse- 
quently such  assignment  is  not  contrary  to  public 
policy  (/). 

And,  generally,  it  seems  that  such  assignments  are 
valid  when  the  office  is  a  sinecure  or  the  duties  have 
ceased,  unless  by  the  express  terms  subject  to  which  the 
payment  is  granted  it  is  rendered  inalienable  (^),  or 
unless  such  original  grant  of  payment  be  a  voluntary 
grant  subject  to  withdrawal  or  discontinuance  {li).  But 
the  salary  of  a  workhouse  chaplain,  which  is  payable 
out  of  the  poor  rates,  is  assignable  (^) . 

{d)    Grenfell  V.   The  Bean  and  (f)  Artuthnot  v.  Nbrfon  [ISie], 

Canons  of  Windsor  [1840],  2  Beav.  5  Moore,  P.  C.  C.  219. 
644;  see,  also,  TFillcoekr.  Terrell  {g)  Lucas  v.  Harris,   18   Q.  B. 

[1878],  3  Exoh.  D.  323;   In  re  D.   127;   In  re  Saunders,   (1895) 

Ward,  Bx  parte  Ward,  (1897)  1  ^  Q.  B  424.  is  n   T? 

^   T>    „„„  (A)  Ex  parte  Webber,   18  Q.  B. 

Q.  B.  266.  D.  111. 

{e)  In    re     Maclean's     Trusts,  (i)  In  re  Mirams,  {1891)1  Q.'B. 

L.  R.  19  Eq.  274.  594. 
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The  proprietor  of  a  newspaper  has  the  right  to'  pre- 
vent any  other  person  from  adopting  the  same  name  for 
any  other  similar  publication,  and  this  right  is  a  chattel 
interest  capable  of  valid  assignment  (y).  A  patent 
right  for  the  exclusive  exercise  of  an  invention  obtained 
from  the  Crown  is  an  assignable  interest  (k) ;  so  is  a 
share  of  partnership  assets  and  profits  (l).  When  a 
partner  mortgages  his  share  in  the  partnership  and  the 
mortgagee  brings  an  action  to  realize  his  mortgage,  the 
proper  order  is  to  direct  an  account  of  what  the  mort- 
gagor's interest  in  the  partnership  was  at  the  date  when 
the  mortgagee  proceeded  to  take  possession  under  his 
mortgage,  i.e.,  at  the  date  of  the  writ ;  but  if  a  dissolu- 
tion of  the  partnership  has  previously  taken  place  the 
date  of  dissolution  is  the  date  at  which  the  account  is 
to  be  taken  («),in  order  to  ascertain  what  proportion  of 
the  debts  and  liabilities  as  between  the  mortgagor  and 
the  other  partners  is  properly  attributable  to  the  mort- 
gaged share.  There  must  also  be  an  account  ordered 
as  to  what  is  due  to  the  mortgagee  in  rpspect  of  his 
mortgage  security  (m).  So  there  may  be  a  good  equit- 
able  assignment  of  a  debenture  of  a  joint  stock  company 
by  a  mere  indorsement  in  blank,  and  such  indorsement 
will  confer  a  good  title  on  the  assignee  as  against  the 
trustee  in  bankruptcy  of  the  assignor,  notwithstanding 
that  the  assignee  gives  no  notice  to  the  company  until 
after  the  commencement  of  the  bankruptcy  (o). 

A  misfeasance  claim  against  directors  is  assignable  in 
equity  for  valuable  consideration. 

In   an  action  to  realize  debentures  granted  by  a, 
company  which  was  afterwards  ordered  to  be  wound 

(J)  Lmgman  v.    Tripp  [1805],  {m)   TVhetham  v.  Davey,  30  Ch. 

2  N.  R.  Bob.  &  Pul.  70,  71 ;  9      D.  574. 

E.  E..  617  ;  Hx  parte  Foss,  2  De  /  \   tj  con 

G.  &  J.  230.  W  ^'^-  ^^°- 

(k)  JSesse   v.    Stevmson  [1803],  (o)  In  re  Pryce,  Ex  parte  Rens- 

3  Bos.  &  Pul.  565.  burg,    i   Ch.   D.    685 ;    and   see, 

[l)  Kelly  T.  Satton,  L.  E.  3  a\so,  In  re  Jenkinson,  15  Q.  B.  d' 
Ch.  703.  441. 
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up,  a  summons  was  taken  out  by  the  official  receiver 
and  liquidator  asking  for  the  leave  of  the  Court  to 
take  misfeasance  proceedings  against  the  directors  and 
auditors  of  the  company,  and  that  the  costs  might  be 
provided  by  the  receiver  in  the  action.  The  debenture 
holders  were  opposed  to  the  proceedings  being  taken  at 
their  expense,  and  they  also  objected  to  the  abandon- 
ment of  the  claims  of  the  debenture  holders  to  any  sums 
which  might  be  recovered  in  the  misfeasance  proceedings. 
It  was  suggested,  however,  that  the  right  to  step  into 
the  debenture  holders'  shoes  should  be  transferred  to 
someone  who  would  pay  a  substantial  sum  therefor. 
Held,  that  an  order  must  be  made  directing  the  receiver 
to  sell  by  auction  the  claim  against  the  directors  and 
auditors  {p).  So,  too,  there  may  be  a  valid  assignment 
in  some  cases  of  the  subject-matter  of  a  suit  {g).  Thus, 
a  solicitor  was  the  assignee  of  the  amount  of  a  verdict 
recovered  by  the  assignor,  and  the  deed  of  assignment 
contained  a  covenant  for  further  assurance  of  the  amount 
of  the  verdict  or  other  the  sum  or  sums  of  money  which 
might  become  payable  in  the  action  to  the  assignor.  A 
new  trial  was  obtained,  and  the  assignee  became  the 
solicitor  in  that  new  action,  which  terminated  in  a 
verdict  for  the  plaintiff  for  the  same  amount  as  before. 
A  judgment  creditor  of  the  assignor  obtained  a  garnishee 
order  attaching  the  amount  recovered  in  that  new  action. 
In  an  interpleader  to  determine  whether  the  assignee  or 
judgment  creditor  as  garnishee  was  entitled  to  the  fruits 
of  the  judgment  in  the  new  action,  it  was  held,  that  the 
rule  that  a  solicitor  conducting  an  action  cannot  pur- 
chase the  subject-matter  of  the  suit  did  not  apply,  as 
the  assignment  preceded  the  employment  as  solicitor, 
and  that  whether  the  assignment  of  the  first  verdict 
covered  the  amount  of  the  second  verdict  or  not,  the 

(^)    Wood -7.  Woodhouse  #  jRawson  United  [1896],  W.  N.  4. 
(?)  Xnight  v.    Sowi/er    [1858],    2   De   G.    &  Jo.    421 ;     Cockell  v. 
Taylor  [1852],  15  Beav.  103. 
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intention  of  the  assignment  and  covenant  was  to  secure  to 
the  assignee  the  fruits  of  the  litigation ;  and  that  the 
assignor  could  not  deal  with  the  amount  recovered  without 
violating  the  rights  of  the  assignee ;  and  that,  therefore, 
the  assignment  took  priority  over  the  garnishee  order  (r), 

F.  had  overdrawn  his  banking  account,  but  had  an 
interest  in  certain  chattels  then  deposited  with  G.  for 
sale.  In  conversation  with  the  bank's  manager  F.  agreed 
on  the  7th  December  to  assign  to  the  bank  his  interest 
in  the  said  chattels  by  way  of  security  for  the  payment 
of  the  overdraft.  Accordingly,  on  the  9th  December 
F.  sent  a  notice  to  &.,  stating  that  he  (F.)  had  assigned 
his  interest  in  the  chattels  to  the  bank,  and  requesting 
Gr.  to  pay  the  bank  the  proceeds  of  sales  from  time  to 
time.  In  these  circumstances,  it  was  held  that  there 
was  a  complete  equitable  assignment  to  the  bank  on  the 
7th  December,  that  the  notice  to  Gr.  on  the  9th  December 
was  not  necessary  in  order  to  complete  the  title,  and 
that  the  said  notice  was  not  a  biU  of  sale.  The  Lord 
Chief  Justice  said :  In  this  case  the  right  to  possess  the 
goods  was  complete  before  the  (written)  assignment. 
The  document  was  not  an  agreement  between  the  parties, 
but  a  notification  that  the  goods  had  been  assigned  to 
the  bank.  It  was  not  intended  that  the  bank  should 
have  physical  possession  of  the  goods.  The  document 
did  not  contemplate  changes  of  possession,  and  was  not 
an  authority,  to  take  possession  of  personal  chattels. 
If  that  right  existed,  it  took  place  on  the  7th  December. 
The  BiUs  of  Sale  Acts  were  directed  against  documents, 
and  not  transactions  («).  But  it  is  to  be  observed  that 
a  cheque  is  not  an  equitable  assignment  of  money  in 
the  hands  of  a  banker :  it  is  a  bill  of  exchange  payable 
at  a  banker's  {t). 

A  covenant  to   charge,  dispose  of,  or  affect  lands 

[r)  Bmis  v.  Freethy  [1890],  24       White,  11  T.  L.  E.  670. 
Q.  B.  D.  519.  {t)  HopkinsoHY.  Fonter,  L.  E. 

(s)  London  ^  Yorkshire  Bank  v.       19  Eq.  76. 
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tliereafter  to  be  acquired  operates  in  equity  upon  lands 
subsequently  so  acquired.  In  the  year  1811  an  incum- 
bent duly  charged  his  then  present  benefice  with  the 
payment  of  an  annuity,  and  covenanted  that  if  he 
should  afterwards  be  preferred  to  any  other  benefice 
he  would  fully  charge  the  same  with  the  said  annuity, 
and  that  in  the  meantime  the  same  should  be  charged 
and  chargeable  with  the  annuity.  In  the  year  1814 
the  incumbent  was  preferred  to  another  benefice,  but 
no  legal  charge  upon  it  was  executed  until  the  year 
1818 ;  and  it  was  held  that  the  deed  of  1811  consti- 
tuted a  good  equitable  charge,  which  attached  upon  the 
new  benefice  as  soon  as  it  was  acquired  («) . 

And  so,  in  another  case,  A.  granted  an  annuity  to  B. 
and  covenanted  to  charge  it  upon  all  such  property  as, 
in  the  event  of  0.  dying  before  him,  he  might  become 
possessed  of  at  C.'s  death  either  by  will  or  otherwise. 
A.  afterwards  became  bankrupt,  and  obtained  his  certi- 
ficate ;  and  then  0.  died,  having  bequeathed  an  annuity 
in  trust  for  A. :  it  was  held,  that  B.  was  entitled  to  a 
decree  for  specifically  charging  his  annuity  upon  the 
annuity  bequeathed  in  trust  for  A.  And  it  was  further 
decided  that  a  claim  founded  on  a  covenant  to  charge  a 
particular  debt  upon  a  specific  fund,  in  which  the 
covenantor  has  no  present  interest,  but  merely  an  ex- 
pectancy, is  not  barred  by  the  bankruptcy  and  certificate 
of  the  covenantor  before  he  acquires  an  actual  interest 
in  the  fund;  and  that  an  agreement,  of  which  the 
subject  is  an  expectancy  contingent  upon  the  will  of  a 
living  person,  is  not  illegal,  but  will  be  enforced  in 
equity  («).  And  so,  generally,  it  seems  that  if  a  person 
covenants  that  he  will,  on  or  before  a  certain  day,  secure 
an  annuity,  by  a  charge  upon  freehold  estates  or  by 
investment  in  the  Funds,  or  by  the  best  means  in  his 


(u)    Metcalfe  v.   Archbishop  of  {v)  Zydev.  M!/nii[18S3'},lMy. 

York  [1836],  1  My.  &  C.  547.  &  K.  683. 
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power,  such  covenant  will  create  a  lien  upon  any  pro- 
perty to  which  he  becomes  entitled  between  the  date  of 
the  covenant  and  the  day  so  limited  for  its  perform- 
ance (w) .,  But  no  charge  will  be  created  unless  the 
covenant  either  refers  to  particular  property,  or  property 
has  been  acquired  with  a  presumed  intention  of  per- 
forming or  satisfying  the  covenant  (») .  And  in  an 
unreported  case  (recorded  by  Molesworth)  it  is  said  to 
have  been  held  that  marriage  articles,  charging  the  real 
and  personal  estate  of  which  the  husband  might  die 
seised  or  possessed,  had,  in  consequence  of  registration, 
priority  over  a  mortgage  without  notice  (y) .  A  covenant 
in  a  marriage  settlement,  to  settle  or  charge  after-acquired 
as  well  as  present  personal  property,  wiU  operate  in 
equity  to  bind  such  property  even  as  against  creditors  (z) ; 
but  such  a  covenant  must  not  include  the  whole  of  the 
covenantor's  future  property  («),  and  is  further  subject 
to  the  provisions  of  the  Bankruptcy  Act,  1883,  s.  47(6). 
Practically,  all  legal  choses  in  action  arising  ex  con- 
tractu or  in  the  nature  of  debt,  equity  permitted  to  be 
assigned  so  as  to  give  the  assignee  a  right  to  sue  in  the 
name  of  the  assignor.  And  it  has  been  laid  down  that 
"  where  there  is  a  contract  for  value  between  the  owner 
of  a  chose  in  action  and  another  person,  which  shows 
that  such  person  is  to  have  the  benefit  of  the  chose  in 
action,  that  constitutes  a  good  charge  "  (c).  So,  in  that 
case,  a  limited  company  wrote  to  a  creditor :  "We  hold 
at  your  disposal  the  sum  of  425^.,  due  from  C.  for  goods 

{w)  WeUeslm/Y.WeUesleyllSSa],       1  Jr.    Ch.   R.    419;    Galavm  v. 
4  My.   &  C.  661  ;  and  see  Free-       Dunne,   7  L.  R.  Ir.   144 ; 


moult  v.  Dedire,   1  P.  Wms.  429 ;  v.   Read,    3   H.    &   C.    955  ;    Re 

Roundell  \.  Breary,  2  Vem.  482  ;  D'Spineuil,  20  Ch.  D.  758 ;  Tailhj 

Demon  t.  Smith,  3  Atk.  323,  327.  v.   Official  Receiver,  13  App.   Ca. 

(a;)  Mornington  t.  Keane,  2  De  523  ;  Re  Turcan,  40  Ch.  D.  5. 

G.  &  J.   292 ;  Roundell  v.  Breary  [a)  Mitchell  t.  Reynolds,    1  P. 

(supra);    Cleary  t.  Fitzgerald,   5  Wms.  181;  Sm.  L.  C. 

L.  B.  Ir.  351.  (i)"WOUams,BankrpoT.  [18981, 

(y)  Rodger  v.    Tuthill    [1829],  230—235. 

Molesworth,  34.  [c)  Gorringe  v.  Irwell  Co.,   34 

(z)  lyster  v.  Burroughs,    1  Dr.  Ch.  D.  128.     See  also  Re  Casey's 

&  W.   149  ;    Jl^hite  v.   Anderson,  Patents,  (1892)  1  Ch.  118 
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delivered  by  us  to  them  up  to  December,  1884,  until 
the  balance  of  our  acceptance  for  660/.  has  been  paid ; 
and  it  was  held  that  this  constituted  an  immediate 
equitable  assignment,  complete  as  between  the  company 
and  its  creditor  without  notice  [d). 

Choses  in  action,  such  as  policies  of  insurance,  and 
contingent  interests  and  possibilities  may  be  the  sub- 
jects of  settlement,  and  of  every  kind  of  disposition  of 
which  a  trust  is  capable.  But  an  act  intended  to  be  an 
assignment,  but  which  is  not  perfected,  will  not  amount 
to  an  appropriation  of  any  fund  or  property. 

In  equity,  the  assignment  of  a  debt  did  not  require 
even  the  assent  of  the  debtor,  in  any  manner  thereto  (e) . 

A  debt  due  to  an  attorney  for  costs  may  be  assigned, 
and  the  assignee  may  be  entitled  to  a  dormant  lien  for 
that  debt  as  an  additional  security  (/).  ^  seaman 
assigned  his  wages  as  a  security  for  money,  and  died 
indebted  to  other  persons.  The  assignment  specifically 
bound  the  wages,  and  the  money  secured  thereby  must 
be  paid  preferably  to  aU  other  debts  {(/). 

J.  S.  being  indebted,  sold  his  lands  and  took  the  pur- 
chaser's bond,  which  he  assigned  to  one  of  his  creditors. 
It  was  held  to  be  a  good  equitable  assignment  (A).  A 
solicitor  being  employed  to  prosecute  a  suit  for  the 
recovery  of  an  annuity,  afterwards  took  an  assignment 
of  a  moiety  thereof.  The  plaintiff  in  the  cause  employs 
another  solicitor,  and  gives  notice  to  the  former  solicitor 
to  deliver  his  bill  to  be  taxed,  and  obtains  an  order, 
upon  payment,  to  deliver  up  books  and  papers ;  it  was 
objected  that  the  books  and  papers  belonged  to  the 
solicitor,  the  assignee  of  the  moiety  of  the  annuity,  as 
much  as  to  the  plaintiffi ;  and  that  he  could  employ  and 
hand  them  over  to  another  solicitor,  to  prosecute  the 

{d)  Gorringe  v.  Irwell  Co.,  34  (g)  Grouch  \.  Martin,  2  Vem. 

Cli.  D.  128.  595. 

(e)  Ex  parte  South,  3  Swanst.  ,,s    -.r  -v    t    t^j:„    n^ 

393;  19E.K.  227.  <'')  ^""''   ^-   ^'^*  ^"^"^   "'■' 

{f)  Bull  V.  Fal/mer,  13  Jur.  93.  Rep.  temp.  Knob,  298. 
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suit  for  his  interest,  and  that  they  could  not  he  given 
up  without  his  consent.  But  it  was  held  that  the 
assignment  of  the  moiety  of  the  annuity  did  not  assign 
the  hooks  and  papers.  There  was  assignment  of  the 
deeds  (^').  There  was  an  earlier  case  similar  to  this,  in 
which  the  Court  also  held  that  a  person  elaimiug  an 
assignment  of  this  sort  had  no  right  to  deeds  and 
papers  (/).  A  hushand  could  not  at  law  assign  his 
wife's  possibility,  nor  a  possibility  of  his  own,  but  a 
Court  of  Equity  would  support  such  an  assignment  for 
a  valuable  consideration  {k).  One  of  the  presumptive 
next  of  kin  assigned  the  share  to  which  he  might  become 
entitled  in  the  personal  estate  of  a  lunatic  who  was  then 
living,  upon  trust  to  pay  the  costs,  and  any  sums  which 
might  be  advanced  for  the  purposes  of  the  trust,  then 
to  pay  an  annuity  to  the  assignee,  and  afterwards  to 
pay  his  debts.  No  creditor  was  a  party  to  the  deed. 
'The  trustees  made  some  payments  in  advance.  On  the 
death  of  the  lunatic,  the  trustees  of  the  deed  filed  a  bill 
against  the  administrator  and  the  assignor  for  payment 
of  the  assignor's  share,  alleging  that  the  assignor  was 
desirous  that  it  should  be  paid  to  them :  Held  that  a 
general  demurrer  by  the  administrator  could  not  be 
supported  upon  these  allegations,  and  that  there  was  a 
sufficient  consideration  for  the  deed  {I).  So,  too,  there 
could  be  a  good  assignment  of  a  judgment,  and  it  seems, 
the  assignee  could  sue  out  execution  upon  it  in  his  own 
name,  when  it  had  been  revived  within  a  year,  and 
assigned  since  the  revival,  without  its  being  revived  in 
the  name  of  the  assignee ;  but  the  execution  should 
state  the  special  matter  (m). 

But  many  assignments,  though  valid  in  equity,  would 


(j)  Frtmr  v.  Pippard  [1839],  3  280  ;   Bates  v.  Dandy,  2  Atk.  207. 

Jur.  815.  (I)  Minde  r.   Slake  .[18401,    3 

U)  Yea  T.  Field  [1788],  2  T.  E.  Beav.  234. 

708  ;  1  R.  R.  603.  {m)  Fitzgerald  t.  Bolton,  1  L.  & 

(i)  Qrey  v.    Kentish,    1    Atk.  T.  662  ;  4  Ir.  Eq.  E.  697. 
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not  generally  be  carried  into  effect  in  favour  of  mere 
volunteers;  and  if  the  assignee  were  a  mere  nominal 
holder,  and  had  no  interest  in  the  assigned  chose  in 
action,  he  was  deemed  not  entitled  to  sue  in  his  own 
name  in  equity,  but  the  suit  had  to  be  brought  in  the 
name  of  the  real  party  interested.  Nor  would  equity 
assist  a  volunteer  by  making  effectual  an  incomplete 
gift  (w).  Nor  would  it,  generallt/,  decree  performance 
of  voluntary  agreements  (o) .  So,  equity  would  not 
assist  the  donee  of  a  bond  to  recover  the  amount  of  it, 
if  the  gift  were  made  without  consideration  (fj) ;  and  in 
like  manner,  an  intended  gift,  which,  for  the  lack  of  the 
necessary  formalities,  was  not  completed  during  the 
intending  donor's  life,  will  not  be  carried  into  effect  by 
treating  him  as  a  trustee  of  the  subject-matter  of  the 
intended  gift,  if  there  is  no  proof  that  he  meant  to 
retain  such  subject-matter  as  a  trustee  for  the  intended 
donee  {q).  And,  it  is  to  be  remembered  that  an  execu- 
tor is  never  called  upon  to  do  any  act  to  perfect  a  gift 
inter  vivos, — except  the  particular  cases  of  supplying  a 
defective  execution  of  a  power,  and  the  want  of  a  sur- 
render of  a  copyhold  (r) .  On  the  other  hand,  a  parol 
declaration  of  trust  may,  in  the  absence  of  fraud,  be 
perfectly  good,  and  when  it  amounts  to  a  trust  executed, 
it  will  be  enforced  iu  equity,  although  in  favom'  of  a 
volunteer  (s). 

The  delivery  of  a  bond  on  which  judgment  has  been 
entered  is  not  sufficient  to  constitute  a  valid  donatio  inter 
vivos  {t) .  A.  made  a  voluntary  assignment  of  turnpike 
bonds  and  shares  in  companies  to  B.  in  trust  for  himself 
for  life,  and  after  his  death  for  his  nephew.  A.  delivered 
the  bonds  and  shares  to  B.,  but  did  not  observe  the  for- 

(«)   Veale  v.   Ollive,   17  Beav.  W.  R.  374. 

252.  (»•)  Antrobus  v.   Smith  [1806], 

(o)   WycherUy  v.  WycherUy,  2  12  Ves.  Juu.  47  ;  8  E.  R.  278. 

Eden   177.  («)  Joites  v.  Look  [1866],  L.  R. 

{p)  Mwards  v.  Jones,   7   Sim.  1  Ch.  25. 

325.  [t)  Patterson  v.  Williams,  LI.  & 

[q)  Seartley  v.   Nicholson,    23  a.  temp.  Plunk.  95. 
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malities  required  by  the  Turnpike  Eoad  Act,  and  the 
deeds  by  which  the  companies  were  formed,  to  make  the 
assignment  effectual.  Held,  on  his  death,  that  no  inte- 
rest in  either  bonds  or  shares  passed  by  the  assignment, 
and  that  B.  ought  to  deliver  them  to  his  executors  (m). 
A  bond  was  assigned  to  trustees,  in  trust  as  a  married 
woman  should  appoint,  and  in  default  thereof  to  her' 
separate  use.  She  afterwards,  by  deed  of  indenture, 
appointed  her  interest  in  the  bond  to  certain  persons,  as 
an  indemnity  to  them  for  the  fraudulent  appropriation 
made  by  her  husband,  who  was  their  solicitor,  of  certain 
sums  belonging  to  them.  Held,  that  the  assignment 
would  be  supported,  though  without  consideration,  as  a 
trust  executed  {v) .  And  the  voluntary  assignment  of  a 
chose  in  action,  such  as  a  promissory  note,  by  indenture 
which  also  contained  a  provision  appointing  the  assignee 
the  irrevocable  attorney  of  the  assignor  for  the  recovery 
of  the  amount  due  on  the  note,  wiU  be  carried  into 
effect,  as  the  transaction  is  complete  by  the  execution  of 
the  deed  (w).  So,  equity  would  not  enforce  the  transfer 
of  stock  in  favour  of  a  volunteer  to  whom  it  has  been 
merely  assigned.  Some  consols  belonging  beneficially 
to  A.  for  life,  with  remainder  to  B.,  stood  in  the  names 
of  two  trustees,  of  the  survivor  of  whom  B.  was  the 
representative.  B.  voluntarily  assigned  the  stock  to 
A.,  but  no  transfer  was  made.  The  Court  refused 
either  to  declare  B.  a  trustee  of  the  stock  for  A.  or  to 
compel  her  to  transfer  it  («).  The  distinction  between 
an  assignment  for  the  benefit  of  a  volunteer  and  a 
declaration  of  trust  in  his  favour,  though  a  very  thin 
distinction,  yet  pervades  the  cases  {y). 


{u)  Searle  v.   Zaw   [1846],    16  («)   Seech  v.    Keep  [1854],   18 

Sim.  95.  Beav.  285. 

{v)  CoUinson     t.     Fattrich,     2  {y)   See  Bridge  v.   Bridge,    16 

Keen,  123.  Bear.   315  ;  Ellison  v.  Ellison,  6 

(w)  BlakelyY.  Brady,  2  Dr.  &  Ves.Jun.662;  6K.  E.  19;  and  see 

Wal.  311;   Gannon  v.  White,  2  Ir.  Kelcewich  v.  Manning,   1  De  Gr. 

Eq.  E.  207.  M.  &  G.  176. 
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For,  if  a  person  possessed  of  stock  execute  a  declara- 
tion of  trust  of  that  stock  in  favour  of  a  volunteer,  he 
would  constitute  himself  a  trustee  for  the  volunteer, 
and  equity  would  execute  the  trust,  and  compel  a 
transfer  of  the  stock  to  the  cestui  que  trust ;  but  if  the 
same  person  executed  an  assignment  of  the  stock  in 
favour  of  the  volunteer,  and  no  transfer  of  the  stock 
took  place,  this  would  be  considered  as  no  more  than 
an  imperfect  gift,  in  which  the  donor  had  not  done  all 
that  it  was  in  his  power  to  do,  and  the  donee  would  get 
no  assistance  from  a  Court  of  Equity  to  compel  a 
transfer  of  the  stock  (2).  But  if  the  beneficial  owner 
of  stock  standing  in  the  name  of  trustees  assign  it  in 
favour  of  a  volunteer,  and  notice  is  given  to  the  trus- 
tees, wJio  act  upon  it,  equity  will  enforce  the  perform- 
ance of  the  trust  in  favour  of  the  volunteer  (a).  The 
Court  of  Equity,  in  the  administration  of  assets,  has 
also  enforced  voluntary  assignments  made  by  the  tes- 
tator of  annuities,  mortgage  debts,  and  policies  of 
assurance,  of  which  assignments  no  notice  had  been 
given  in  his  lifetime  to  the  mortgagors  or  grantors, 
such  assignments  containing  covenants  for  further  assurance 
by  the  testator,  his  executors  and  administrators  (b).  But 
it  has  been  also  held  that  neither  a  voluntary  assign- 
ment by  deed  of  a  mortgage  debt,  accompanied  by  a 
grant  not  specifying  the  particular  estate,  but  of  all 
estates  held  in  mortgage,  and  accompanied  by  a  cove- 
nant for  further  assurance,  and  without  delivery  of  the 
mortgage  deed  or  notice  to  the  mortgagor,  nor  the 
voluntary  assignment  of  a  policy  of  assurance  retained  in 
the  hands  of  the  assignor,  and  without  notice  given  to  the 
grantor,  though  accompanied  by  a  covenant  for  further 
assurance,  can  be  considered  as  a  complete  and  effectual 
assignment  to  be  acted  upon   and  enforced    by  the 

(z)  Bridi/e  v.  Bridge,  supra.  (5)  Cox  v.   Barnard  [1850],   8 

(a)  Id.  Hare,  310. 
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assignee  without  any  further  or  other  act  to  he  done 
hy  the  assignor  (c).  The  assignment  by  deed  of  an 
equitable  reversionary  interest  in  personal  property  is 
a  valid  assignment  in  equity,  and  not  to  be  treated  as 
a  mere  agreement ;  and  although  it  be  voluntary,  it  is 
not  an  incomplete  gift,  but  is  a  transfer  of  the  bene- 
ficial interest  of  the  assignor  (d).  Yet  this  case  has  to 
be  distinguished  from  the  following  case,  similar  to  the 
former  in  some  respects : — An  owner  of  an  equitable 
reversionary  interest  under  a  settlement  executed  a 
voluntary  assignment  of  it.  No  person  had  notice  of 
the  deed  except  the  solicitor  who  prepared  it,  and  who 
was  also  the  solicitor  to  the  trustees  of  the  settlement. 
The  settlor  retained  the  deed  in  her  own  possession, 
and  subsequently  destroyed  it.  She  disposed  of  the 
property  by  will.  It  was  held  that  the  deed  was 
inefEeetual  to  pass  the  property  without  some  further 
act  on  the  settlor's  part ;  and  the  destruction  of  the 
deed  was  treated  as  immaterial  in  the  judgment  of  the 
Court  (e).  So  that  it  comes  to  this :  if  the  voluntary 
settlor  transfers  all  the  interest  that  he  is  in  a  position 
to  transfer  at  the  time,  it  is  an  effectual  act(/).  P. 
voluntarily  assigned  certain  personal  property,  includ- 
ing four  debts,  to  trustees,  with  power  to  sue  for  the 
debts,  upon  trust  to  sell  and  convert  into  money  the 
■trust  premises,  and  execute  and  do  such  assurances  and 
things  as  should  be  expedient,  and  to  apply  the  proceeds 
for  the  benefit  of  his  wife  and  other  relatives.  But  he 
did  not  expressly  assign  the  securities  for  them,  and  no 
notice  was  given  to  the  debtors;  P.  himself  receiving 
payment  of  the  debts  and  dying  intestate,  it  was  held 
that  the  voluntary  assignment  of  debts  was  complete 

(c)   WardY.Audlmd\l%i5'\,  8  (/)  Bee  Nanney  y.  Morgan,  37 

^«?;\-201-  Ch.  D.  346  ;  and  notes  to  ^7&<,» 

Sm.  &  a.  18.  ■^       L        J.  ^.  mhson,  2  Wh.  &  Tud.  [1897]  ; 

(e)  Se  Way's  Trusts  [186i],  10  and  op.  Harding  t.  Sarding,  17 

Jur.  N.  S.  836.  Q.  B.  D.  442. 
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in  equity,  and  that  the  trustees  could  prove  as  creditors 
against  the  estate  of  the  intestate  in  respect  of  the 
debts  received  by  him  (g). 

Policies  of  insurance  were,  also,  assignable  in  equity  {h); 
and  such  assignments  would  be  enforced  in  such  Courts 
if  the  dealing  with  the  policy  were  such  as  that  a  Court 
of  Equity  would  compel  the  assured  to  permit  the 
assignee  to  use  his  name  in  bringing  an  action  on  the 
policy. 

A.  insured  his  life,  and  afterwards  assigned  the  policy 
to  B.  for  a  nominal  consideration.  B.  died  and  B.'s 
executors  then  sold  and  assigned  the  policy  to  D.  for 
valuable  consideration ;  D.  died  and  then  D.'s  executors 
sold  and  assigned  it  to  E.  It  was  held  that  there  was 
a  good  title  made  out  by  D.'s  executors  and  that  E.  was 
bound  to  complete  his  purchase  (?) .  In  that  case  it  was 
said  that  no  objection  could  be  made  to  such  a  transac- 
tion unless  it  were  affected  by  the  Act  of  Parliament, 
14  G-eo.  III.  c.  48,  and  that  statute  has  not  a  word  as  to 
assignments  of  policies.  The  policy  was  good  at  the 
time  it  was  effected,  and  a  purchaser  for  valuable  con- 
sideration was  entitled  to  stand  in  the  place  of  the 
original  assignor,  so  as  to  bring  an  action  in  his  name 
for  the  sum  insured.  The  assignee  of  a  person  who  has 
insured  his  own  life  is  not  required  by  the  above-men- 
ti6ned  statute  to  have  any  interest  in  the  life  of  such 
person. 

But  if  a  person  who  has  insured  his  own  life  should 
afterwards  pul;  an  end  to  his  life,  or  die  by  the  sentence 
of  the  law,  the  insurance  will  be  void  in  the  hands  of 
his  executors,  and  d  fortiori,  in  respect  of  the  assignee 
of  such  policy. 

No  provision  to  the  contrary  contained  in  the  policy 
will  be  of  any  avail.     Thus  in  1815  F.  effected  a  policy 

(a)  In  re  Fatridc,  Sills  v.  Tatham,  (1891)  1  Cli.  82. 
{h)  Belanyv.  Stoddart,  1  T.  K.  26  ;  1  R.  R.  139. 
[i)  Ashley  v.  Ashley  [1829],  3  Sim.  149. 
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of  insurance  upon  his  life.  In  1820  he  assigned  all  his 
interest  under  the  policy,  without  consideration,  upon 
certain  trusts  for  a  nominee  in  the  indenture  of  assign- 
ment. In  1824  F.  was  convicted  of  felony  and  wg,s 
executed,  having  the  day  before  his  conviction  been 
declared  a  bankrupt.  Upon  a  bill  filed  by  his  assignees 
against  the  society,  the  nominee,  and  the  trustees, 
claiming  the  benefit  of  the  policy :  it  was  held  that  the 
contract  was  against  public  policy,  and  must  be  con- 
sidered and  construed  as  if  a  clause  had  been  inserted 
in  terms  insuring  against  the  event  of  the  committing 
of  a  capital  felony  by  the  party  insured  (/).  It  is  the 
same  with  regard  to  self-destruction  ;  but  in  that  ease 
if  the  self-destruction  occurs  while  the  insured  is  of 
unsound  mind  and  not  accountable  for  his  conduct,  the 
rule  arising  from  public  policy  does  not  apply,  and  his 
representatives  or  assignees  are  entitled  to  the  policy 
money  (A) . 

A  creditor  has  an  insurable  interest  in  the  life  of  his 
debtor  to  the  extent  of  his  debt,  but  if  the  debt  should 
be  satisfied  from  any  other  source,  it  used  to  be  held 
that  that  would  invalidate  the  policy  thenceforth  for 
want  of  interest  {J) ;  and  consequently  it  might  happen 
that  an  assignee  of  the  policy  might  find  his  title  sub- 
sequently gone  which  was  good  when  he  acquii-ed  it. 
Still,  it  was  the  practice  of  companies  not  to  adhere 
strictly  to  their  legal  rights,  and  they  generally  paid 
without  an  inquiry  into  the  extent  of  the  interest  of  the 
party  insured  in  the  life  of  the  person  on  whom  the  in- 
surance had  been  effected.  And  later  cases  overruling  the 
doctrine  that  a  contract  for  life  assurance  was  a  contract 
for  indemnity  only  (m),  it  became  an  established  rule 

(y)  Amicable,    ^c.    Life  Asmr-  Kan    and    Universal^  §c.    Co.,    30 

ance  v.  Holland  [1830],  4  Bligh,  L.  J.  Ch.  611 ;  see,  alao,  Bunyon 

N.   S.   194;    33  E.  K.  22;   see,  onLifeIusiiraiioe[1891],94— 104. 

also,   Clift  V.   Sehwaie  [1846],   3  (I)    Godsall  v.   Boldero   [1808], 

0.  B.  E.  437.  9  East,  72 ;  2  Sm.  L.  C. 

[k)  Morn  v.  The  Anglo- Austra-  (m)  Balby  v.  InA'w  and  London 
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whicli  has  ever  since  been  upheld  that  if  the  person 
insuring  another's  life  has  an  insurable  interest  at  the 
time  of  effecting  the  policy  the  subsequent  loss  or  cessation 
of  that  interest  will  not  invalidate  the  policy.  An 
interest  as  trustee  will  suffice  to  support  a  life  policy  (m). 

And  an  Act  of  Parliament,  1867,  was  passed  to 
enable  assignees  of  life  policies  to  sue  thereon  in  their 
own  names,  if  complying  with  the  formalities  required 
by  that  statute  (o) ;  and  by  the  Stamp  Act,  1891,  every 
assignment  of  life  policies  must  be  duly  stamped  {p). 

Marine  insurance  policies  Were  assignable  by  the 
custom  of  merchants  {q)  ;  but,  presumably,  a  policy  of 
insurance  against  fire  was  formerly  not  even  assignable 
in  equity.  It  seems  to  have  been  considered  that  fire 
policies  were  personal  contracts,  and  contracts  of  indem- 
nity only,  and  that  the  consent  of  the  insurers  was 
always  necessary  to  the  assignment  thereof.  And  the 
insurance  companies  and  similar  individuals  seem  from 
the  earliest  times  to  have  been  careful  to  prevent  fire 
policies  from  being  assigned  without  express  licence 
by  inserting  conditions  to  that  effect  in  the  body  of  the 
policy.  Yet  it  is  submitted  that,  apart  from  express 
restrictions  to  the  contrary  in  the  policy  itself,  there 
appears  to  be  no  reason  why  a  fire  policy  should  not  be 
assignable  in  equity  as  readily  as  a  marine  or  life 
policy  (r).  The  Judicature  Act,  1873,  effects  no  change 
in  the  assignability  of  fire  policies.  It  is  necessary 
that  the  party  injured  should  have  an  interest  in  the 
property  insured  at  the  time  the  policy  is  made  out 

Zi/e  Assurance  Co.  [ISoi'],  15  C.B.  26  ;   1  R.  R.   139  ;   Park,  Insu- 

'R.SSo  ;  Zatvv.  The  Zoniionlndis-  ranee,    107;    see,   also,    Arnould 

putable  Life  Policy  Co.  [1855],   1  on  Marine  Insurance  ;  Abbott  on 

K.  &  J.  223.  Shipping  ;     Smitli's    Mercantile 

(«)   Colktt  V.  Morrison  [1851],  Law. 
9   Hare,    162,    176  ;    Tidswell  v.  (r)  Porter  on  Insurance,  321 ; 

Ankerstein  [1792],  1  Peake,  N.  P.  and  see  Lynch  v.  Dalzell,  i  Bro. 

Oases,  20i.  P.  0.431;   Sadlers'  Co.v.Sadcock, 

(o)  30  &  31  Vict.  0.  144.  2   Atk.    654;    Miall    v.    Western 

{p)  54  &  55  Vict.  c.  39,  s.  118.  Insurance  Co.,    19   U.    0.   0.    P. 

(?)  Delany  v.  StoMart,  1  T.  R.  270, 
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and  at  the  time  the  fire  happens,  and,  therefore,  after 
the  lease  of  a  house  has  expired,  the  fact  that  the 
insured  assigned  the  policy  does  not  oblige  the  insurers 
to  make  good  the  loss  to  the  assignee  (s).  If  the 
assignment  of  the  property  insured  against  fire  be  an 
assignment  of  the  insured's  whole  interest,  the  assignor 
(i.  e.,  the  insured)  cannot  recover  on  the  policy  for 
himself,  since  he  has  no  longer  any  interest  in  the 
property;  if  the  assignment  of  the  property  be  only 
partial,  the  assignor  can  recover  for  himself  only  so  far 
as  any  remaining  interest  of  his  in  the  subject-matter 
insured  has  suffered  by  the  fire.  On  the  other  hand, 
the  assignee  of  the  property  cannot  recover  anything 
under  the  poHoy  effected  by  the  vendor,  unless  vendor 
and  purchaser  contracted  that  the  purchaser  («.  e., 
assignee)  should  have  the  benefit  of  the  -  policy  as 
betvreen  themselves,  and  the  policy  company  consented 
to  hold  the  assignee  of  the  property  assured  either  by 
the  express  terms  of  the  policy  or  upon  notice  of  the 
intention  to  assign  before  actual  assignment  of  the  pro- 
perty, and  unless  the  particular  form  (if  any)  for  the 
consent  of  the  company  has  been  strictly  complied 
v?ith. 

Further,  a  vendor  cannot  recover  on  his  policy  for 
the  benefit  of  the  purchaser  after  he  has  received  the 
purchase- money  in  full,  although  he  has  not  conveyed, 
and  this  is  so  even  if  it  be  part  of  the  vendor's  contract 
of  sale  that  he  shall  keep  alive  the  policy  for  the  pur- 
chaser's benefit  and  assign  it  to  him  {t) .  On  the  sale  of 
a  thing  insured,  no  interest  in  the  policy  passes  to  the 
purchaser  unless  at  the  time  of  the  sale  the  policy  be 
assigned  either  expressly  or  impliedly  («) . 


(s)    Sadlers'    Co.     v.    Sadeock,  mice   Co.   (No.   2),   3  N.  S.  W. 

supra.  Law,  60. 

(t)  Porter  on  Insurance,  319  ;  («)    NoHh   of  England   Oilcake 

The  Bank  of  New  South,  IVales  y.  Co.  v.  Archangel,   S;c.  Co.,  L.  R. 

North  British  S;  Mercantile  Insur-  10  Q.  B.  255. 
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The  policy  if  assigned  at  all  before  the  loss,  must  be 
assigned  with  the  property  which  it  covers ;  such  assign- 
ment will  operate  only  by  consent  of  the  insurers,  and 
the  insurers  will  not  consent  without  proof  of  the  assent 
of  the  original  assured  («). 

In  certain'  circumstances,  however,  it  appears  that  a 
policy  of  fire  insurance  may  in  equity  be  assigned,  so 
as  to  give  another  person  a  right  to  sue  upon  it  [w) ; 
but  this  right  is  subject  to  the  special  stipulation  of  the 
particular  contract,  and  no  right  to  assign  before  loss 
so  as  to  bind  the  insurer  can  arise  under  a  policy  against 
fire  in  the  ordinary  form  by  which  insurers  bind  them- 
selves to  pay  the  insured,  his  executors  and  adminis- 
trators, and  contains  a  condition  that  no  assignment 
will  be  valid  unless  accepted  by  the  insurers  {x) . 

The  insurer  cannot  be  made  to  accept  any  assignee  («/) . 
It  is  a  pure  matter  of  favour  for  the  insurer  to  continue 
the  insurance  after  property  is  assigned,  and  the  con- 
tract is  a  new  contract.  The  fire  policy  does  not  run 
with  the  land,  although  some  of  our  judges  would  have 
it  do  so  (2).  The  French  law  is  otherwise,  and  holds 
the  policy  to  be  accessory  and  to  pass  with  the  pro- 
perty (a). 

On  the  other  hand,  where  the  insured  property  is  only 
mortgaged,  the_  insured  does  not  lose  his  interest  therein 
and  is  entitled  to  the  policy  money  in  the  event  of  loss 
by  fire  during  the  existence  of  the  mortgage. 

And  by  virtue  of  the  Conveyancing  Act,  1881,  without 
prejudice  to  any  obligation  to  the  contrary  imposed  by 
law,  or  by  special  contract,  a  mortgagee  may  require 
that  aU  money  received  on  an  insurance  be  applied  in 


(v)  Porter,  320.  (z)    Eayner  v.   Preston,   supra, 

[w]  Eayner  T.  Preston  [1881],  p   12 

18  Oh.  D.   10.  ,   ,     C,      ,  TT  T  r. 

(x)  Porter,  320,  321.  „  («)  -^te"*""  ""^f"^'  ^l'' £"■', 

(y)  Bank  of  N.  S.  Wales  T.  N.  24  Lr.  Can.  Jur  38  ;  Canada  Cml 

Brit.   Mere.    Co.,   3    N.  S.   W.  Code,  arts.  2483,  2576 ;    Porter, 

Law,  60.  ~  324. 
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or  towards  discharge  of  the  money  due  under  his  mort- 
gage (6). 

Mercantile  policies  on  goods,  &o.,  usually  called  _^oa^- 
ing  policies,  are  assignable  by  permission  of  the  insurers 
in  the  same  way  as  ordinary  fire  policies  (c). 

The  above  illustrations  will  sufiiciently  show  the 
variety  of  interests  which  have  been  and  still  are  the 
subject-matter  of  equitable  assignments  of  choses  in 
action. 

In  concluding  this  section,  it  may  be  well  to  note 
that  all  agreements  and  covenants  receive  their  force 
from  the  capability  of  the  parties  to  perform  them, 
subject,  of  course,  to  the  fact  that  the  impossibility  of 
one  party  only  will  not  exempt  him  from  personal 
liability ;  for,  although  it  may  liberate  him  from  spe- 
cifically performing,  he  may  still  be  mulcted  in  damages 
for  undertaking  to  do  what  he  alone  knew  to  be  an 
impossibility  {d ) .  An  agreement  to  do  a  thing  in  itself 
impossible,  or  beyond  human  power,  is  void  in  all 
cases  (e).  But  a  man  may,  otherwise,  bind  himself  to 
do  anything  which  is  not  in  itself  impossible  or  con- 
trary to  the  law  or  public  policy  (/) ;  and  there  is  no 
legal  or  equitable  distinction  between  a  near  and  remote 
possibility.  But  there  were  some  contracts  which  equity 
would  not  assist,  as,  for  example,  a  bottomry-bond  which 
carries   an  unreasonable  interest  {g),   but  would  leave 

(J)  44  &  45  Viot.  o.  41,  s.  23  Abr.  544,  pi.  13  ;  Durstm  v. 
(4)  ;  Elpli.  Introd.  154.  Sandys,  1  Vem.  411 ;  Hawkins  ^f. 

(c)  Porter,  327.  Turmr,'2Te.G'h.bn\  Tat/lot-v.Bell, 

(d)  Thoriiborrow  v.  Whitacre,  2  2  Vem.  170  ;  Watts  t.  Brooks,  3 
Lord  Raym.  1164.  Ves.  Juii.  612  ;  Knollys  v.  Sough- 

(«)  Co.    Litt.    206a,    note   (1);  <on,  July,  1805,  Ch.,t5ited  in  Pon- 

Hargrave  &  Butler's  edn.  blauque  Eq.,  5th  ed.  i.  236  ;  Fire- 

(/)    1    EoUe's    Abr.    419  ;    5  brass  v.  Brett,  2  Vern.  70. 

Viner,  Abr.  110 ;  PotMer,  Traite  [g)   Dandy  v.    Turner,    1   Eq. 

des  Obligations,  partie  2,   u.   3,  Ca.  Ab.  372,  pi.  7;  but  see  Park, 

art.  1,  §  2,  204  ;  Puff.  b.  5,  o.  7,  Ins.  470  et  seq. ;  see,  also,  Wes- 

§  6  ;  Heineoo.  J.  N.  &  G.  o.  14,  tern  v.    Wildy,    Skin.    59,    152 ; 

s.  398.     See  also  Brian  v.  Acton,  Williams  v.  Steadman,  Holt's  R. 

5  Vin.  Abr.  533,   pi.   33  ;    Earl  126 ;  Anon.,   1  Eq.  Ca.  Ab.  372, 

Kingston  v.  Pierrepoint,  1  Vem.  pi.  5.    2  Ch.  Ca.  130  ;  Sarman  v. 

5;   Walker  v.  Gascoigne,  13  Vin.  Vanhatton,  2  Vern.  717. 
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the  holder  to  recover  what  he  could  at  law.  The  like 
may  be  said  as  to  a  hond  in  common  form  for  payment 
of  money,  hut  proved  to  he  an  agreement  that  the 
obligor  should  marry  such-and-such  a  man,  or  should 
pay  the  money  due  on  the  bond  [h) .  And  so  a  bond 
to  procure  marriage  between  certain  persons  is  void; 
and  equity  will  not  only  not  enforce,  but  will  give  relief 
against  such  bonds  (»).  There  is,  also,  the  question  of 
laches  and  indolence,  the  Courts  of  Equity  presuming 
that,  after  a  great  length  of  time,  some  composition  or 
release  has  been  made  ;  but  this  is  subject  to  the  usual 
exceptions,  which  are  fully  dealt  with  in  the  many  able 
treatises  upon  equity  jurisdiction. 

The  validity  of  assignments  of  choses  in  action  being 
thus  firmly  established  in  equity  gave  rise  to  a  distinct 
and  important  class  of  equitable  interests.  Choses  in 
action,  such  as  policies  of  insurance,  and  contingent 
interests  and  possibilities,  came  to  be  the  subjects  of 
settlement,  and,  indeed,  of  every  kind  of  disposition  of 
which  a  trust  estate  is  capable. 

It  is  very  common  in  settlements  to  introduce  a  cove- 
nant on  the  part  of  the  husband  to  effect  a  policy  of 
insurance,  and  to  assign  it  to  trustees,  so  that  the 
amount,  when  recovered,  may  be  settled  on  the  wife 
and  issue  of  the  marriage ;  and  not  infrequently  the 
money  to  be  recovered  on  a  bond  is  settled  in  the  same 
manner  (/). 

Finally,  equity  could  never  wholly  disregard  the  law. 
"If  the  assignee  were  allowed  to  sue  in  equity  and 

[h]  Key  v.  Bradshaw,   2  Vern.  Aykwell,   3  Atk.  566 ;  see,  also, 

102;    Brury  v.   Booke,    1   Vern.  Baker  t.    White,    2   Vera.    215; 

412  ;   Grisley  v.  Zother,  Hob.  10  ;  Woodhousey.  Shepley,  2  Atk.  535  ; 

Sally.  Potter,  3  Lev.  411 ;  Slio-w.  Lowe  v.  Peers,  i  Burr.  2225  ;  and 

P.  C.   76  ;  Zaw  v.  Law,  Eq.  Ca.  lastly,   see   Mitchell  r.  Peynolds, 

t.  Talbot,  3rd  ed.  "Williams,  140  ;  1  P.  "Wms.  181 ;  Davis  v.  Mason,  5 

Collins  T.  Blantern,  2  "Wils.  347.  Term.Kep.  118;  2R.K.562;  Ches- 

(i)  Arundel  v.  Trevilliam,  1  Ch.  man  v.  Nainby,  1  Bro.  P.  C.  [2nd 

Rep.   47 ;    Glanville  y.   Jennings,  ed.]  234 ;  Harrison  v.  Gardner,  2 

3  Oh.  Rep.  18;  Toth.  27  ;  Coley.  Maddook'sRep.  198;  17R.R.207. 

Gibson,    1    Ves.    603 ;    Smith  v.  (/)  Spenoe,  2  Eq.  Jur.  855. 
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recover  the  debt  behind  the  hack  of  the  assignor,  the 
unfortunate  debtor  might  be  subjected  to  a  second  action 
at  common  law,  and  be  compelled  to  pay  the  debt  over 
again.  If  the  assignor  had  given  a  power  of  attorney 
authorizing  the  assignee  to  sue  for  the  debt  in  the  name 
of  the  assignor,  and  that  course  was  adopted,  the  judg- 
ment would  bind  the  assignor  (as  it  would  stand  in  his 
name),  and  be  a  good  discharge  to  the  debtor  at  law  as 
well  as  in  equity.  But  if  the  assignee  sued  in  his  own 
name  in  equity,  the  decree  in  his  favour  would  be  no 
bar  to  an  action  by  the  assignor  at  common  law.  If  the 
chose  in  action  was  of  a  purely  equitable  nature,  this 
would  not  matter,  as  the  assignor  could  never  sue  for 
it  at  law.  But  in  all  other  oases  the  equity  judges  very 
properly  required  the  assignee  to  bring  the  assignor 
before  the  Court,  so  that  he  should  be  bound  by  their 
decree.  If  he  would  not  consent  to  joia  as  a  co-plaintifE 
with  the  assignee,  he  was  made  a  defendant,  but  he  had 
to  be  a  party  to  the  proceedings  on  one  side  or  other  of 
the  record  "  (/c) . 

Having  illustrated  the  kinds  of  choses  in  action 
assignable  in  equity,  we  now  proceed  to  consider  what 
are  the 

Requisite  Formalities  of  a  Valid  Assignment  in  Equity. 

We  do  not  here  discuss  the  requisites  as  to  capacity 
of  the  parties,  or  lawfulness  of  consideration,  or  the 
subject-matter  assigned,  or  any  such  questions ;  but 
merely  those  requisites  which  must  attend  the  actual 
formality  of  the  transaction  involved. 

And  first,  as  to  the  form  or  mode  of  assignment. 

Generally  speaking,  no  particular  form  is  necessary  (/), 
indeed,  no  form  whatever,  in  many  instances,  is  required. 

When  one  person  agrees,  for  valuable  consideration, 

ik)  1  Encyol.  Asst.  p.  354. 

(Z)  Morrell  t.  Wootten,  16  Beay.  197 ;  Rodich  v.  Gandell,  1  De  Gr. 
M.  &  a.  763  ;  Re  Irving,  7  Ch.  D.  419. 
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to  assign  to  another  his  interest  in  certain  specified 
property,  either  in  existence  or  to  come  into  existence, 
an  equitable  assignment  is  then  and  there  effected  (w). 
No  writing  is  generally  necessary  (m),  unless  compliance 
with  some  statute,  as  the  Statute  of  Frauds  (o) ,  or  the 
Companies  Acts,  he  required. 

Any  words  which  show  a  clear  and  definite  intention  of 
transferring  or  appropriating  the  chose  in  action  to  or 
for  the  use  of  the  assignee  for  valuable  consideration 
will  be  sufficient  (^),  and  will  create  a  valid  charge 
upon  the  fund  or  other  chose  in  action  {q). 

A  writing  in  the  following  form,  "  For  value  received, 
I  hereby  sell,  assign,  transfer,  and  set  over  unto  A.  B. 
all  my  right,  title,  and  interest  in  and  to  the  balance 
due  to  me  on  sale  of  goods,  &c.  to  C.  D.,  in  the  sum  of 
£  ,  less  a  payment  of  £  ,  leaving  due  from  C.  D.  to 
me  the  full  sum  of  £  ,"  has  been  held,  in  America,  to 
be  an  absolute  assignment  (r) .  Again,  A.  owed  B.  on 
account,  and  B.  owed  0.  on  account,  and  desired  further 
credit.  The  three  agreed  that  what  A.  owed  B.  should 
be  paid  by  him  to  C.  on  B.'s  account.  Seld,  that  this 
was  an  oral  assignment  to  0.  of  B.'s  debt  against  A., 
with  constructive  delivery  and  sufficient  considera- 
tion (s).  Indeed,  it  has  been  held  that  acts  merely,  as 
the  delivery  of  written  evidence  of  a  debt,  may  be  suf- 
ficient to  constitute  an  assignment  of  the  debt  itself  {t) ; 
but  that  an  agreement  to  pay  a  collector  a  certain  part 

(m)    Field   T.    Megaw    [1869],  396. 

L.  E.  4  0.  P.    660 ;    Bodick  t.  [p)  Sow  v.  Dawson,   1  Wh.   & 

Gandell,  supra;  Fercivalv.  Dunn,  Tud.  Eq.  Ca.  107. 

29  Ch.  D.  128  ;    and  see  Mow  v,  (q)  Oorringe  t.  Irwell,   34  Ch. 

Dawson,   1  Ves.   331 ;   Tibbitts  v.  D.    134  ;    Crowfoot  v.    Gurney,   9 

George,  5  Ad.  &  El.  115.  Bing.  372;  36  K.  K.  557;  Smithy. 

(«)   Gurnell  v.  Gardiner,  9  Jur.  JSverett,  4  Bro.  Ch.  C.  64. 

N.  S.  1220 ;  Eiccard  v.  Prichard,  [r)    Wallingford    v.    Burr,    17 

1   Kay  &  J.  277,   279  ;  ^ield  v.  Neb.  137. 

Megaw,    L.   R.    i   C.   P.    660  ;  («)    TFhite  v.  Mlgore,   77  Me. 

Seath  Y.  Sail,  4  Taunt.  328  ;  13  671 ;  Ex  parte  Agra  Bank  [1868], 

K.E.610;  TibbittsY. George, supra.  L.  K.  3  Ch.  Ap.  555. 

(o)  Ex  parte  Sail,    10  Ch.  D.  {t)  Mowry  V.   Todd,    12   Mass. 

616;   Ee  Richardson,  30  Ch.  D.  281. 
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of  a  sum  for  collecting  it,  is  not  an  equitable  assign- 
ment, and  does  not  give  the  collector  a  right  of  action 
against  the  debtor  (tt). 

"  The  mode  or  form  is  absolutely  immaterial,  provided 
the  intention  of  the  parties  is  Ae&t"{v).  An  order 
given  by  A.  to  B.  is  addressed  to  0.,  who  is  indebted 
to  A.,  or  who  holds  money  belonging  to  A.,  and  the 
order  directs  0.  to  pay  B.  a  definite  portion  of  that 
specific  debt  or  fund  in  his  hands.  This  is  a  valid 
assignment  of  a  portion  of  that  debt  or  fond  (w).  If 
the  order  be  by  deed  or  for  valuable  consideration,  it  is 
immediately  binding  on  A.,  and  irrevocable  («).  So, 
indorsing  and  delivering  a  bond  to  an  assignee  for 
valuable  consideration  amounts  to  an  assignment  of  the 
bond  [y] .  It  is  usual,  and  generally  advisable,  in  assign- 
ing a  chose  in  action,  as  a  debt  or  bond,  to  do  so  by 
deed  in  proper  form,  with  a  power  of  attorney  to  sue  in 
the  name  of  the  assignor.  '  Such  an  order  as  above  will 
also  bind  A.'s  trustee  in  bankruptcy,  and  be  good 
against  any  execution  creditor  of  A.  (s).  But  if  there 
were  no  consideration  for  the  assignment,  or  it  was  not 
under  seal,  it  is  competent  for  the  assignor  to  revoke  it 
any  minute,  although,  until  it  he  revoked,  it  is  both 
valid  and  binding  on  A.  and  0.,  and  any  payment  made 
thereunder  by  C.  is  a  good  payment  as  against  A.,  and 

(m)    FUter  v.    Meag,    30   Fed.  192 ;  Stephens  v.  Grem,   (1895)  2 

Eep.  308.  Ch.    148 ;    and   1   Wh.    &  Tud. 

[v)    Tailby   v.    Official  Receiver  107,   where  the  above   oases  are 

[1888],   13   App.  Ca.    543 ;    see,  also  cited. 

also,   J3urn  v.    Carvalho    [1839],  (w)  Burn  v.  Carvalho,  4  My.  & 

4  My.  &  0.  690  ;  Malcolm  v.  Scott  C.  690  ;  Brou-n  v.  Kough,  29  Oh. 

[1849],   3  Mao.  &  G.   29  ;  Myers  D.  848  ;  Eodick  v.  Gandell,    1  De 

T.  United,  #c.  Co.  [1855],  7  De  G.  G.  M.  &  G.  776. 

M.   &  G.    112;   Chowne  \.  Bayds  [x)  Fortesciiev.Barmtt[l&Zi\Z 

[1862],  31  Beav.  351  ;   Gurnellv.  My.  &  K.  36  ;  Bro.  Abr.  Choses. 

Gardner  [1863],  4  Gif.  626,  630  ;  (y)  Sow  v.    Dawson  ;    Byall  v. 

Frith  Tf.  Forbes  [1862],   4  De  G.  Bowles,    1  ~Wh.  &  Tud.  93,   96; 

F.  &  J.  409;  Fx  parte  Montagu  Townsend  v.  Windham,  2  Ves.  6; 

[1876],  1  Oh.  D.  554  ;  Eanken  v.  Mx  parte  Alderson,  1  Mad.  53  ;  15 

Alfaro  [1877],  5  Oh.  D.  786  ;  Se  E.  B.  208. 

Irving    [1877],    7    Ch.   D.   419;  (z)  Gorringe  v.   Irwell  [1886], 

Webb  v.  Smith  [1885],  30  Ch.  D.  34  Ch.  D.  128. 
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the  receipt  of  the  assignee,  B.,  is  a  good  discharge  for 
the  amount  so  paid  and  assigned  (a).  C.'s  consent  to 
the  order  is  not  necessary  (b) ;  nor  is  it  essential  for  C. 
to  attorn  to  B.  (c).  For  it  is  unnecessary  for  a  man  to 
promise  a  second  time  to  do  what  he  is  already  bound 
to  do ;  and  0.  must  pay  over  to  B.,  even  if  B.  refuses 
to  indemnify  him  (d).  For  if  0.  pays  A.  instead  of  B., 
under  such  circumstances  he  can  stiU  be  compelled  to 
pay  B.,  and  thus  to  pay  over  again  (e). 

But 'where  there  is  a  document,  its  terms  must  be 
sufficiently  imperative  to  impose  a  duty  upon  the  debtor 
or  fund-holder  to  perform  the  request  (/) ;  a  mere  sug- 
gestion or  optional  offer  to  pay  either  the  assignor  or 
assignee,  leaving  the  obligor  to  exercise  his  own  discre- 
tion, is  not  sufficient  to  create  an  assignment  (g). 

Again,  the  debt  or  fund  must  be  specified  distinctly  {h) ; 
nor  is  that  enough ;  there  must  be  a  clear  intention  to 
deal  with  the  debt  or  fund  in  such  a  way  as  to  give  to 
the  intending  assignee  a  beneficial  interest  in  it.  To 
inform  a  creditor  that  he  shall  be  paid  as  soon  as  a 
particular  debt  comes  to  hand,  does  not  create  an  assign- 
ment of  that  debt,  or  of  any  part  of  it  («').  And  so,  to 
draw  a  bill  of  exchange  on  a  merchant,  or  a  cheque 
payable  at  a  particular  bank,  does  not  assign  any  part 
of  the  drawer's  balance  in  the  hands  of  the  merchant  or 
bankers  (/) .     But  in  another  case,  the  debtor's  executor 

(a)  1  Encyol.  Aast.  357 ;   £um  [1830],  1  Euas.  &  M.  602;    32 

V.  Carval/io,  ^c,  supra.  K.  E.  293. 

(J)  Burn  V.  Carvalho,  supra.  (h)    Pereival  \.   Dunn    [1885], 

\c)   Yeates  v.    Groves  [1791],    1  29  Ch.  D.  128  ;  Briee  v.  Bannister 

•Ves.  Jun.  281 ;  Burn  v.  Oarvalho,  [1878],  3  Q.  B.  D.  569  ;  Harding 

supra;  Bell  v.  i.  #  JV.  W.  Mail.  v.  Harding  [1886],   17  Q.  B.  D. 

Co.  [1852],  15  Beav.  548.  442 ;     Teates  t.    Groves,    1    Ves. 

(d]  1  Encyol.  Asst.  357.  Jun.  281  ;  but  see  TFebby.  Smith, 

(«)  Jones  V.   Farrell  [1857],    1  30  Ch.  D.  194. 

De  Gr.  &  J.  208.  (i)  Malcolm  v.   Scott,   3  Hare, 

(/)  Zett  v.   Morris   [1831],    4  39';  Jones  v.   Starkey  [1852],   16 

Sim.  607  ;  33  E.  E.  156  ;  Diplock  Jur.  510  ;  Field  v.  Megaw,  1.  E. 

T.  Hammond  [1854],  2  Sm.  &  G.  4  0.  P.  660  ;   1  Encyol.  Asst.  358. 

141;  M'Gowan  T.  Smith  [1856],  (j)  ShandY.Du  Buisson,'L.'R. 

26  L.  J.  Ch.  8:  18  Eq.  283;  HopMnsonY.  Forster, 

[g)    Watson  Y.  I) .  of  Wellington  L.  E.  19  Eq.    74;    Schroeder  v. 
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was  held  tound  under  the  following  circumstances : — 
E.,  being  pressed  to  discharge  a  debt  in  August,  1813, 
gave  to  two  creditors  a  draft  on  the  executor  of  a  debtor 
of  hers,  which  draft  the  executor  promised  to  discharge  in 
Novemher^  1814.  Upon  a  petition  being  presented  by 
the  two  creditors,  it  was  held  that  they  were  entitled  to 
the  sum  for  which  the  draft  was  given,  as  against  the 
assignees  in  bankruptcy.  And  upon  appeal.  Lord 
Eldon  said,  that  the  debtor  would  be  bound  by  the 
order  being  shown  to  him,  and  that  a  contract  on  his 
part  to  pay  was,  in  equity,  not  necessary  (/«). 

So,  a  mere  indorsement  in  blank  of  a  debenture  of  a 
joint-stock  company  is  a  valid  assignment  in  equity  {T). 

Where  the  chose  in  action  is  not  yet  vested  lq  the 
assignor,  due  care  must  be  taken  that  the  document 
assigning  such  interest  be  so  worded  as  to  transfer,  by 
virtue  of  its  own  force,  the  assignor's  interest  as  com- 
pletely-as  it  is  possible,  under  the  circumstances. 
Nothing  should  be  left  to  be  done  subsequently  either 
by  the  assignor  or  assignee  to  complete  the  title  when 
the  chose  in  action  comes  into  existence  or  vests  {m)  ; 
and  this  may  be  done  in  very  simple  and  general 
terms  (ii). 

So,  too,  an  assignment  of  "  all  the  book-debts  due  and 
owing,  or  which"  may  during  the  continuance  of  this 
security,  become  due  and  owing  to  the  mortgagor,"  is  a 
valid  assignment  and  is  sufficiently  specific,  although 
not  restricted  to  the  book-debts  of  any  particular  busi- 
ness, and  it  will  fix  the  assignee's  title  to  all  the  book- 
debts  arising  after  the  assignment,  whether  incurred  in 
the  particular  business  carried  on  by  the  assignor  at  the 
date  of  the  assignment,  or  in  any  other  business  subse- 


Gentral  Bank,    %i   W.   E.    710 ;  (I)  Ee  Fryce,  4  Ch.   D.   685  ; 

Brovm  ^  Co.  v.  Kough,  29  Oh.  D.  Re  Jenlcinson,  15  Q.  B.  D.  441. 
848.  (»!)■  Reeve  r.  Whitmore  (1864), 

(A)  M  parte  Aldenon,  1  Mad.  4  De  G.  J.  &  S.  1. 
63  ;  3  Swan.  392  ;  15  K.  R.  208.  (n)  In  re  Irving,  7  Oh.  D.  419. 
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quently  acquired  and  carried  on  by  him  during  the 
existence  of  the  security  (o).  And  this  applies  equally 
to  an  assignment  of  future  debts  as  such,  whether 
rent,  &c.  (j)),  or  sums  of  money  due  under  building  and 
all  similar  contracts  ($').  Nor  is  an  assignment  too 
vague  which  purports  to  assign  "  all  moneys  of  or  to 
which  the  assignor  now  is  or  may  during  the  security 
become  entitled,  under  any  settlement,  wUl,  or  other 
document,  either  in  his  own  right,  or  as  the  devisee, 
legatee,  or  next  of  kin  of  any  person  "  (r) ;  but  an  assign- 
ment also  of  all  real  and  personal  property  "  of,  in,  or 
to  which  he  is  or  during  this  security  shall  become 
beneficially  seised,  possessed,  entitled  or  interested,  for 
any  vested,  contingent,  or  possible  estate  or  interest," 
might  be  too  wide,  but  on  that  point  the  Court  gave  no 
decision,  as  it  held  that  such  an  assignment  was  divisible 
and  that  the  assignment  for  valuable  consideration  of 
all  moneys  to  which  he  should  become  entitled  under  a 
will  operated  as  a  contract  which  the  Court  would 
enforce  (s). 

It  was  said,  "  It  may  be  that  the  Court  canuot  ascer- 
tain the  property,  in  that  case  it  will  refuse  to  enforce 
the  contract  on  the  ground  of  vagueness.  That  the 
property  cannot  be  identified  at  the  time  when  the 
contract  is  made  does  not  signify  if  it  can  be  identified 
at  the   time  when  the   Court  is   asked  to   carry  the 

contract  into  effect Yagueness  comes  to  nothing 

if  the  property  is  definite  at  the  time  when  the  Court  is 
asked  to  enforce  the  contract "  (i^). 

Yet,  however  precise  the  words  of  the  assignment 

(o)  Tailhy    v.    Official   Meceiver  D.  569  ;  BucJc  v.  Sobson,  3  Q.  B. 

[1888],    13  App.  Ca.  523,  over-  D.  686  ;  Ex  parte  Moss,  14  Q.  B. 

Ruling  Belding  v.  Eead,  3  H.  &  C.  D.    310  ;    Drew    v.   Josolyne,    18 

956  ;  see  also  He  D'Epineuil,  20  Q.  B.  D.  590. 

Ct-  P- 758.  M  In  „   Clarke,    36    Ch.   D. 

[p)  Southwell     V.    Scatter,    49  „. i ' 

L.  J.  Q.  B.  356  ;  Knill  y.  Frowse,  \ 

33  W.  R.  163.  (")  -'*• 

[q)  Brice  v.  Bannister,  3  Q.  B.  {t)  Id.  352,  353. 

6(2) 
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may  be,  if  there  is  clear  evidence  that  neither  party 
intended  the  document  to  be  an  assignment,  for  example, 
evidence  of  fraud  or  mistake,  it  will  be  competent  for 
the  Court  to  go  behind  the  literal  meaning  and  give 
,  effect,  as  far  as  possible,  to  the  true  intentions  of  the 
parties  (m). 

Again,  care  must  also  be  taken  not  to  make  the 
document  an  informal  bill  of  sale,  and  invalid  as  not 
complying  with  the  statutory  requirements,  or  inadmis- 
sible as  evidence  because  not  properly  stamped  (v). 

And  a  mere  mandate  from  a  principal  to  his  agent, 
but  not  communicated  to  a  third  person,  will  not  give 
the  third  person  any  right  or  interest  in  the  subject- 
matter  of  the  mandate.  Such  a  mandate  may  be  revoked 
at  any  moment  prior  to  its  execution,  or  before  any 
engagement  has  been  entered  into  with  the  third  person 
to  execute  it  for  his  benefit ;  and  it  will  be  revoked  by 
any  disposition  of  the  property  inconsistent  with  the 
carrying  out  of  such  mandate  (w) . 

The  bankruptcy  or  death  of  the  principal  operates  as 
such  a  revocation  («) . 

But,  once  communicated  to  the  third  person  and 
assented  to  by  him,  it  becomes  irrevocable  (y),  and  so 
where  consignments  had  been  made  from  abroad  to 
answer  an  annuity  which  the  owner  of  the  consigned 
property  was  liable  to  pay,  and  the  consignee  in  this 
country  gave  notice  of  the  arrangement  to  the  annuitant, 
and  made  payments  in  pursuance  of  it,  it  was  held,  that 
the  consignee  was  not  afterwards  at  liberty  to  dis- 
contiaue  making  such  payments,  so  long  as  he  had  any 
proceeds  of  the  consignments  in  his  hands  (z). 

{«)  In  re  Sheward,  (1893)  3  Oh.  16  Beav.  197. 

602.  (x)  Hx  parte  Sail,  10  Ch.  D. 

[v)  Liplock  V.  Sammond,  2  Sm.  615  ;  In  re  Russell,  37  Sol.  J.  212  ; 

&  Gr.  141 ;  Ex  parte  Shellard,  L.  E..  Lambe  v.  Ortm,  1  Dr.  &  Sm.  125. 

17  Eq.  109.  (y)  Greenway  v.  Atkinson,    29 

(w)  Seott    v.   Porcher,    3   Mer.  "W.  B.  560  ;  Fitzgerald  v.  Stewart, 

652,  664  ;   17  E.  E.  161 ;   1  Wh.  2  Euss.  &  M.  457. 

&  Tud.   Ill  ;   Morrell  v.  Wooten,  (z)  Fitzgerald  y.  Stewart,  supra. 
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On  the  otlier  haaid,  an  authority  to  a  person  to  receive 
money  and  not  addressed  to  the  dehtor,  but  directing 
the  receiving  person  to  pay  it  to  a  creditor  of  the  party 
giving  the  authority,  is  not  sufficient.  A  railway  com- 
pany "was  indebted  to  the  defendant,  who  was  their 
engineer,  and  who  in  his  turn  was  greatly  indebted  to 
his  bankers.  The  bankers  pressed  for  payment,  or  good 
security.  The  engineer  addressed  a-  letter  to  the  soli- 
citors to  the  company,  and  authorized  them  to  receive 
the  money  due  to  himself  from  the  company,  and  to 
pay  the  same  to  his  bankers.  The  solicitors  wrote  to 
the  bankers  promising  to  pay  them  such  money  on 
receiving  it  from  the  company.  It  was  held,  that  in  these 
facts,  there  was  no  equitable  assignment,  since  "  it  was 
a  mere  authority  to  receive,  which  might  or  might  not 
be  acted  upon;  it  was  not  directed  to  the  company, 
nor  to  any  officer  or  representative  of  the  company,  in 
any  sense  to  make  it  available  against  the  company  "(a). 
It  was  therefore  decided  upon  the  actual  construction 
of  the  conduct  and  documents  of  the  parties,  which  did 
not  amount  to  a  compliance  with  the  dictum  of  Lord 
Bldon,  that  where  a  creditor  gives  an  order  on  his 
debtor  to  pay  a  sum  in  discharge  of  his  debt,  and  that 
order  is  shown  to  the  debtor,  it  binds  him  (b).  Pro- 
bably the  decision  would  have  been  otherwise  had  the 
engineer  addressed  his  letter  to  the  company  them- 
selves, or  sent  the  order  to  the  bankers  for  them  to  deal 
directly  with  the  company.  It  seems  a  thin  line,  yet 
is  of  sufficient  importance  to  guard  interested  parties 
against  departing  from  the  orthodox  procedure  in  such 
cases.  For  the  conclusion  which  might  be  drawn  is 
stated  by  Lord  Truro :  "  It  rather  seems  to  have  been 
intended  that  the  bank  should  have  no  title  or  interest 
in  the  debts  until  the  amount  of  the  debts  should  have 

,  ,    ^   ,.  ,        ^      ,  „   ,   TV    r^  (b)  M    parte   South,    3   Swan. 

{a)  Modie/c  v.  Gcmdell,  1  Ve  U.       332  .    jg  jj^  ^  227 ;   see  also  12 

M.  &  G.  778,  779.  Beav.  326. 
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been  adjusted,  and  some  definite  portion  adjusted  and 
realized  "  (c) . 

Moreover,  it  is  necessary  to  the  validity  of  some 
assignments  that  due  regard  should  be  paid  to  the  stamp 
duties.  Por,  where  a  document  needs  stamping  in  some 
particular  way,  as  under  55  Geo.  III.  o.  184,  Sch.  Pt.  I., 
or  the  Bills  of  Sale  Acts,  1878  and  1882,  it  might  not 
be  enforced  in  equity  {d) . 

It  is  also  to  be  again  observed,  that  equity  wiU  not 
enforce  an  agreement  which  fails  to  comply  with  the 
statutory  requirements  properly  affecting  it,  and  that 
accordingly  it  is  necessary  always  to  inquire  whether 
all  such  provisions  have  been  satisfied  before  seeking 
the  support  of  the  Court. 

It  may  also  be  well  to  note  that  the  common  course 
adopted  in  relation  to  general  assignments  of  choses  in 
action  is,  for  the  assignor  to  draw  the  assignment  ad- 
dressed to  the  assignee  who  retains  the  origiaal,  and 
notifies  its  contents  to  the  debtor  or  fund-holder  affected 
thereby.  But  this  course  is  not  absolutely  necessary. 
For  the  assignor  may  address  the  assignment  to  his 
debtor  or  fund-holder,  and  despatch  it  direct  to  him  by 
way  of  assignment  and  notice  combined ;  and  this  will 
be  sufficient  (e). 

Notice  of  Assignment. 

But  an  assignment  may  have  complied  with  all  the 
foregoing  general  observations,  and  be  a  perfectly  vahd 

(c)  1  De  a.  M.  &  G.  779.  See  Bammond,  6  De  G.  M.  &  G.  320 
also  Bell  \.  L.  %  N.  W.  Rail.  Co.,  Brice  v.  Bannister,  3  Q.  B.  D.  669 
16  Beav.  548 ;  Thayer  v.  Lister,  Bx  parte  Ball,  10  Ch.  D.  615 
30  L.  J.  Ch.  N.  S.  427  ;  Flint  v.  Wehi  v.  Smith,  30  Ch.  D.  192 
TTalker,  5  Moo.  P.  C.  C.  179  ;  See  also  AIpe,  Stamp  Duties. 

Me  Foster,  7  Ir.  R.  Eq.  294,  and  (e)  Ex  parte   South,    3   Swan. 

1  Wh.  &  Tad.  notes  to  Sijall  t.  392;  19  E.  R.  227  ;  Lett  y.  Morris, 

Howies,  112.  4  Sim.  607 ;  33  R.  R.  156 ;  Brice 

(d)  Braybroolee.  Y.  Meredith,  13  y.  Bannister,  supra ;  Buek-v.Rob- 
Sim.  271 ;  Parsons  v.  Middleton,  son,  3  Q.  B.  D.  686 ;  Sarding  v. 
6  Hare,  261;  Fott  v.  Lomas,  6.  Sarding,  17  Q.  B.  D.  442.  See 
H.  &  N.  529 ;  but  see  Diplock  \.  also  1  Enoyol.  367. 
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assignment,  and  enforceaUe  in  equity,  and  yet  fail  of 
its  purpose  by  reason  of  the  fact  that  the  person 
ohliged  to  pay  the  debt,  or  hand  over  the  fund  to  the 
assignee,  has  never  been  informed  of  the  transaction, 
and  acting  upon  his  primary  obligation  has  paid,  or 
handed  over,  the  debt  or  fund  to  the  assignor  since  the 
date  of  the  assignment  thereof.  It  is  quite  true  that, 
in  some  cases  though  not  in  all  (/),  the  assignee  might 
have  his  remedy  against  the  assignor,  who,  in  such  a 
case,  might  be  considered  as  a  trustee  for  the  assignee ; 
but  it  is  equally  true  that  the  assignor's  condition  may 
be  one  of  insolvency,  or  he  may  have  disappeared,  or 
other  circumstances  may  have  arisen  which  render  it 
either  impracticable  or  impossible  to  pursue  one's  remedy 
against  him.  Yet,  on  the  other  hand,  the  debtor  or 
fund-holder  acting  bona  fide  and  without  notice  of  the 
assignment,  may  be  exonerated  from  aU  liability  by  his 
having  discharged  the  prior  duty  imposed  upon  him. 

Consequently,  the  general  rule  in  all  equitable  assign- 
ments is,  that  it  is  necessary  to  give  to  the  person  who 
has  to  pay  the  fund  notice  of  the  assignment,  so  as  to 
prevent  payment  being  made  to  the  assignor  ((/),  or  a 
subsequent  assignee  obtaining  a  prior  claim  {h),  or  to 
avoid  the  subject-inatter  assigned  coming  within  the 
operation  of  the  reputed- ownership  clause  of  the  Bank- 
ruptcy Act  (»■). 

But  it  must  be  clearly  understood  that  want  of  notice 
to  the  debtor  of  an  assignment  does  not  affect  the 
validity  of  the  assignment  as  hettceen  the  assignor  and  the 
assignee,  whether  for  valuable  consideration  (/)  or  merely 

(/)  In  re  Patrick,  (1891)  1  Ch.  Encycl.  360  ;  Spence,  Eq.  Jur. ; 

82.  Walker  v.  Bradford  Bank,   12  Q. 

(g)  Mster  v.  Bluckstone,  1  My.  B.  D.  517. 
&  K.  297 ;  Mem  v.  Bell,  1  Hare,  (i)  46   &  47  Viet.  e.   52,   s.  44 

73 ;     Green    v.   Ingham,    L.    E.  (iii) ;   Colonial  Bank  v.   Whinneij, 

2  C.   P.    525;    Story,    Eq.    Jur.  30  Ch.  D.  261 ;  11  Ap.  Ca.  426. 
700 ;    Williams  t.  Sorrell,  4  Ves.  {j)  Burn  v.  Carvalho,  4  My.  & 

jun.  389  ;  In  re  Patrick,  supra.  C.   702  ;    Gorringe  v.  Irwell,    34 

[h)    Story,   Eq.   Jur.    700 ;    1  Ch.  D.  129. 
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voluntary  (A) ;  nor  does  the  notice  complete  the  title  of 
the  assignee,  and  was  not,  at  one  time,  a  requisite  in 
the  title.  The  contract  is  complete  by  assignment,  and, 
if  for  value,  the  Court  will  enforce  it  (^). 

In  a  recent  judgment  it  has  been  laid  down  thus  : — 
It  has  been  said  that  notice  is  necessary  in  order  to 
"perfect"  the  title  of  the  assignee — in  order  to 
"complete"  his  title.  Those  expressions  have  been 
frequently  used ;  but  they  are,  I  venture  to  thini,  little 
more  than  mere  phrases.  Notice  does  not  render  the 
title  perfect.  Notice  was  not  even  a  step  in  the  title 
until  it  was  made  so  by  the  decision  in  Foster  v. 
Cockerell  (3  CI.  &  Fin.  456).  Apart  from  the  rule  in 
Dearie  v.  Sail  (3  Euss.  1),  an  assignee  of  an  equitable 
interest  from  a  person  capable  of  disposing  of  it  has  a 
perfect  equitable  title,  though  the  title  is  no  doubt 
subject  to  the  infirmity  which  attaches  to  all  equitable 
titles.     And  that  infirmity  is  not,  and  cannot  be,  wholly 

cured  or  removed  by  notice  to  the  trustees The 

trustee  of  the  fund  is  trustee  for  the  persons  entitled  to 
the  fund,  whether  he  knows  their  names  or  not.  The 
notice,  no  doubt,  places  him  under  a  direct  responsi- 
bility to  the  person  who  gives  the  notice.  If  he 
disregards  the  notice,  he  does  so  at  his  peril.  But 
before  notice  given  he  is  just  as  much  a  trustee  for  the 
persons  rightfully  entitled  as  he  is  after  he  receives  the 
notice,  though  of  course,  in  the  absence  of  notice,  he 
would  be  safe  in  paying  away  the  fund  to  those  who 
appear  by  the  instrument  constituting  the  trust,  or  by 
title  properly  deduced  from  them,  to  be  the  true  owners. 
...  If  the  rule  in  Dearie  v.  Sail  had  never  been  in- 
vented, it  still  would  have  been  necessary  for  an 
equitable  assignee,  for  his  own  protection,  to  give  notice 
to  the  legal  holders  of  the  fund  the  subject  of  the 

(k)    Donaldson    v.     Donaldson,  («  Jones  v.  eibions,SYes.  Jun. 

Kay,  711;  -ffie  TTai/s  Trust,  2  Do  ,„'     , -p  -p   „,-     J -jj        r> 

G.  J.  &  S:  365 ;  SoberU  v.  Zloyd,  «7 ;  7  K.  R.  247 ;  Dndd;,  v.  Sose, 

2  Beav.  376.  3  Meriv.  107  ;  17  R.  E.  24. 
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assignment.  A  solicitor  employed  in  such  a  transaction 
would  still  have  incurred  serious  liability  if  he  neglected 
so  otvious  a  precaution.  And  I  rather  doubt  whether 
the  existence  of  the  rule  has  led  to  notice  being  given 
in  any  case  in  which  it  would  not  have  been  given  if 
the  rule  had  been  unknown  (m). 

Furthermore,  no  notice  is  necessary  to  third  persons 
who  stand  in  the  same  place  as  the  assignor.  Thus,  no 
notice  to  the  debtor  is  necessary  as  against  those  who 
claim  under  a  subsequent  assignment  as  volunteers ; 
that  is  to  say,  the  Court  wiU  not  protect  either  of  two 
volunteers  by  reason  of  the  mere  fact  that  one  of  them 
has  given  notice  to  the  debtor  and  the  other  has  not. 
Notice  does  not  affect  the  rights  of  volunteers  nor 
create  any  priority  of  claim  (n).  Presumably,  the  doc- 
trine of  Dearie  v.  JUall  only  applies  in  favour  of  a 
purchaser  for  value.  And  a  judgment  creditor  is  not 
a  purchaser  in  this  sense,  so  that  the  question  of  notice 
or  no  notice  does  not  affect  the  position  of  a  creditor 
who  obtains  a  charging  order  upon  some  chose  in  action 
which  the  Judgment  debtor  has  previously  voluntarily 
assigned  away  without  notice ;  for  the  judgment  creditor 
stands  in  the  place  of  the  assignor,  and  is  equally  bound 
by  the  prior  assignment  (o) .  And  so  it  has  been  said, 
"  A  judgment  creditor  is  in  no  analogy  with  a  second 
mortgagee  who  has  been  deceived  into  taking,  as  un- 
incumbered, a  security  that  was  incumbered.  The 
judgment  creditor  has  trusted  to  no  particular  security  : 
he  has  rights,  which  may  be  made  to  charge  all  the 
available  assets  of  the  debtor,  and,  amongst  the  rest, 
the  stock ;  but  he  has  advanced  nothing  on  the  stock, 
and  has  been  in  no  way  deceived  in  respect  thereof ; 
and  the  judgment  debtor,  by  suffering  judgment,  has 
not  used  deception,  nor  been  guilty  of  any  fraud.     The 

(m)    Ward  v.  Dmcombe,  (1893)       Ir.  Ch.  R.  289. 
Ap.  Ca.  392,  394.  (o)    Beman  v.    Oxford  [1855], 

(«)  Justice  y.  Wynne  [1860],  12       6  De  G-.  M.  &  G-.  507. 
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reason,  therefore,  for  giving  priority  to  a  second  mort- 
gagee over  the  first  wholly  fails  in  respect  of  a  judgment 
creditor  "  (p) .  In  like  manner,  pending  a  suit  for  the 
administration  of  a  testator's  estate,  a  cestui  que  trust  of 
a  share  of  the  proceeds  of  the  residuary  realty  and 
personalty  assigned  his  share  by  way  of  security,  and 
the  assignee  immediately  gave  notice  to  the  trustees  of 
the  will.  Afterwards,  the  real  estates  were  sold,  and 
the  proceeds  paid  into  Court  to  the  credit  of  the  cause 
generally.  The  assignee  did  not  then  obtain  a  stop 
order ;  hut  a  creditor  who  had  entered  judgment  agaiust 
the  assignor  {i.e.,  the  cestui  que  trust)  subsequently  to 
the  assignment  obtained  an  order  charging  the  fund  in 
Court,  with  respect  to  which  the  assignee  had  not 
obtained  a  stop  order,  or  taken  any  other  proceeding. 
It  was  held  that  the  judgment  creditor  did  not  thereby 
acquire  a  priority  over  the  assignee ;  and  for  similar 
reasons,  namely,  that  the  judgment  creditor's  rights 
were  not  the  same  as  those  of  a  purchaser  for  value, 
and  it  must  be  said,  also,  because  he  stood  in  the  place 
of  his  judgment  debtor,  the  assignor  (q).  The  same 
remarks  apply  to  the  case  of  a  creditor  who  obtains  a 
garnishee  order  without  notice  of  a  previous  assignment " 
of  the  chose  in  action  in  respect  of  which  the  garnishee 
order  has  been  made  (r)  ;  for  a  creditor  can  only  attach 
by  a  garnishee  order  such  property  of  his  debtor  as  the 
debtor  could  deal  with  properly  and  without  violation 
of  the  rights  of  other  persons.  So  that  an  equitable 
charge,  obtained  before  a  garnishee  order,  takes  priority 
of  the  order,  even  where  no  notice  of  the  charge  was 
given  (s).     And  again,  a  judgment  creditor  cannot,  by 

{p)   Watts  T.  Porter  [1854],   3  (,.)  Pickering  v.  Ilfracomle  Rail- 

Ellis  &  Bl.  761 ;  see,  also,   Ein-  way  [1868],  L.  E.   3  0.  P.   235 

derley  v.  Jervis,  22  Beav.  1 ;  Eyre  Pobinson  v.  Nesbitt,  Id.  264;  over. 

V.  M'J>o.eU,  9  H.  L.  Cas.  619.  ^  ^^^^^  f  ^^^^  /_7™  - 

{q)  Jirearcliff  v.   Bornngton,   4  (j)  BadeUy  v.  Oonsol.  Bank,  38 

De  a.  &  Sm.  122.  Ch.  D.  238. 
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giving  notice  to  the  trustee,  put  himself  m  a  better 
position  than  the  judgment  debtor ;  and  a  judgment 
creditor  who  has  obtained  equitable  execution  by  the 
appointment  of  a  receiver  subject  to  existing  incum- 
branpes  was  held  to  have  obtained  no  priority  by  giving 
notice  of  the  appointment  to  the  trustee  of  the  judgment 
debtor  (t). 

Notice  is  looked  upon  as  equivalent  to  reducing  the 
thing  into  possession,  and  often,  to  avoid  giving  notice, 
may  bring  the  chose  in  action  within  the  operation  of 
the  reputed-ownership  clause  of  the  Bankruptcy  Act, 
or  is  likely,  by  thus  neglecting  to  do  all  that  might  be 
done  to  protect  one's  interest,  to  result  in  seriously  pre- 
judicing one's  rights,  and,  in  many  instances,  will  cause 
an  assignee  to  be  displaced  and  subjected  to  the  priority 
of  an  otherwise  subsequently  interested  party,  and  not 
infrequently  the  assignee  may  be  deprived  of  all  the 
fruits  of  his  assignment  (u).  The  effect  of  not  giving 
notice  where  required  is  also  "  to  let  in  all  equities 
which  may  exist  or  be  created  prior  "  and  right  up  to 
notice  being  actually  given  («). 

But  the  Bankruptcy  Eules  as  to  reputed  ownership  do 
not  apply  to  the  winding-up  of  companies  («),  and 
equitable  charges  on  shares  in  registered  companies  are 
not  thus  affected  by  notice,  since  they  have  priority  in 
order  of  date  and  not  of  notice  {xj. 

It  is  doubtful  whether  the  rule  in  Deark's  Case  had 
been  applied  in  equity  prior  to  the  decision  in  that  case. 
The  facts  in  that  case  are  thus  stated : — "  A  person 

(t)  Arden  v.  Arden,  29  0.  D.  C.  91 ;  see,  also,  Dearie  v.  Sail, 

702.  3   Russ.   1 ;    Brice  v.   Bannister, 

(«)   Williams  v.  Sorrell,  i  Ves.  3  Q.   B.   D.    569 ;    Johnstone  t. 

Jim.  389 ;    Walker  v.  Bradford  Old  Cox,  16  C.  D.  571. 
Bank,  12  Q,.  B.  D.  517;   Bank-  („)     Walker    v.    Bradford    Old 

ruptey  Act,  1883  (46  &  47  Viot.  Bank,  supra. 

Marshall,    5  Madd.    475;    Stocks  04.  n   "D    19S 

V.  Bobson,  4  De  G.  M.  &  G.  11 ;  "^ ^^-  "^^  'f°-.  ,  ,  ,  „  ..  ^ 
Cothay  T.   Sydenham,  2  Bro.  Cli.  W  ^O"*'"  ^'^"""^^  *  ^""^  ^• 

391 ;  ZesUe  v.  Baillie,  2  Y.  &  C.  Walker  [1885],  11  Ap.  Ca.  20. 
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having  a  beneficial  interest  in  a  sum  of  money  invested 
in  the  names  of  trustees,  assigns  his  interest  to  A.,  who 
gives  no  notice  thereof  to  the  trustees ;  afterwards  the 
same  person  proposes  to  sell  his  interest  to  B. ;  B. 
makes  inquiries  of  the  trustees,  and  receiving  no  inti- 
mation of  any  prior  incumbrance,  completes  the  pur- 
chase, and  gives  notice  to  the  trustees.  B.  has  a  better 
equity  than  A.  to  the  possession  of  the  fund,  and  the 
assignment  to  B.,  though  posterior  in  date,  is  to  be 
preferred  to  the  assignment  to  A."  («/). 

But  it  had  been  held,  in  1814,  that  mere  neglect  of 
notice  was  not  sufficient  to  postpone  a  prior  incum- 
brancer ;  that  in  order  to  deprive  him  of  his  priority,  it 
was  necessary  that  there  should  be  such  laches  as,  in  a 
Court  of  Equity,  amounted  to  fraud  (2) .  However,  the 
argument  adopted  in  Dearie  v.  Sail  is  stated  thus : — 
The  owner  might  sell  the  property  to  a  dozen  different 
persons  successively ;  and  if  notice  to  the  trustees  be 
not  required  or  do  not  confer  a  higher  title,  none  of 
them  would  have  any  means  of  knowing  whether  the 
property  had  been  sold  or  incumbered.  By  requiring  a 
purchaser  who  desires  to  be  safe  to  give  notice  to  the 
trustees,  the  vendor  is  deprived  of  committing  a  fraud. 
The  trustees  are  converted  into  a  register ;  and,  by 
applying  to  them,  everyone  who  proposes  to  negotiate 
for  the  purchase  of  the  fund  (except  in  the  very  im- 
probable event  of  the  trustees  incurring  personal  respon- 
sibility by  lending  themselves  to  the  vendor's  dishonest 
purposes)  is  enabled  to  ascertain  whether  any  prior 
incumbrances  exist  which  will  prevail  over  the  title  that 
is  to  be  conveyed  to  him.  The  loss  must  be  borne 
either  by  the  first  purchaser  or  by  the  second.  The 
latter  has  taken  every  precaution  which  prudence  sug- 
gested, to  protect  himself  from  fraud,  and  to  deprive 
the  vendor  of  the  means  of  defrauding  others.     The 

(j/)  [1823-8],  3  Russ.  1.  (s)  Cooler  v.  Fynmore,  3  Euss.  64. 
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former  has  omitted  to  take  a  step  whioli  would  have 
prevented  all  the  mischief  that  has  ensued ;  it  is  his 
negligence  which  has  enabled  the  vendor  to  commit  the 
fraud,  the  consequences  of  which  must  fall  on  the  one 
or  the  other. 

Is  it  not  reasonable  that  the  loss  should  be  borne  by 
him  whose  negligence  has  occasioned  it,  rather  than  by 
an  innocent  party  who  has  exercised  a  degree  of  dili- 
gence which  would  have  saved  him  from  being  entangled 
in  the  difficulty  if  the  other  had  done  all  that  a  pru- 
dent purchaser  ought  to  do  {a)  ?  And,  again,  it  was 
said  : — If  the  assignee  means  to  make  his  right  attach 
on  the  subject-matter  of  the  contract,  it  is  necessary  to 
give  notice  ;  and  unless  he  gives  notice  he  does  not  do 
that  which  is  essential  in  all  cases  of  transfer  of  personal 
property.  He  must  do  that  which  is  tantamount  to 
obtaining  possession  by  placing  every  person  who  has 
an  equitable  or  legal  interest  in  the  matter  under  an 
obligation  to  treat  it  as  his  (the  assignee's)  property  (6). 
Notice  to  one  of  several  trustees  or  to  one  of  several 
obligors  is  generally  sufficient  (c).  The  notice  may  be 
informal,  and  received  by  the  trustee  otherwise  than 
from  the  assignee  or  incumbrancer  (cl),  as,  for  example, 
reading  the  fact  in  a  newspaper.  It  does  not  matter 
why  the  notice  was  given  (e).  Where  there  was  actually 
no  notice  of  the  prior  assignment  at  the  time  of  the 
second  or  other  subsequent  assignment,  it  is  of  no 
importance  whether  such  later  assignee  did,  or  not, 
make  inquiries  of  the  trustees  as  to  any  prior  assign- 
ment (/).     Finally,  the  rule  in  Dearie's   Case  has  no 

(a)  Loveridge  t.  Cooper,  3  Buss.  (c)   Willes  v.  Greenhill,  i  D.  F. 

44,  &c.  per  Mr.  Sugden.  &  J.  147  ;  Smith  t.  Smith,  2  Cr. 

(*)  Dearie  v.  Sail,  3  EusB.  23,  &  M.   231;    Ward  v.   Duncombe, 

per  Sir  T.  Humer ;  Meiix  v.  Bell,  (1893)  Ap.  Ca.  369. 

I  Hare,   73  ;    Jones  \.    Jones,    8  (^o)  Lhyd  v.  Banks,  supra. 
Sim  633  ;  In  re  Freshjield's  Trust,  ,  -  g^^^,^  ^_  ^,„ -^^  _ 

II  C.  D.  202;  Arden  v.  Arden,  )  '  -^  ,  „  i  /f  q  ni  n, 
29  C.  D.  708  ;  but  see  Lloyd  v.  (/)  -^°*'«''  ^'-  Cockerell,  3  Cl.  & 
Banks,  L.  R.  3  Ch.  Ap.  488.              T.  456. 
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application  to  assurances  or  mortgages  of  realty  or  of 
chattel  interests  in  land  (g) . 

It  has  been  well  said  that  these  "  later  decisions  have 
given  the  go-hy  to  all  considerations  founded  upon  the 
conduct  of  the  parties.  The  application  of  the  rule  in 
Dearie  v.  Hall  at  the  present  day  depends  not  on  the 
negligence"  or  diligence  of  the  competing  assignee,  but 
on  the  mere  fact  of  notice,  however  informal  or  acci- 
dental" (^). 

Yet,  however  true  that  may  be,  the  rule  obtains  and 
we  have  to  consider  its  present-day  application  as  shaped 
and  extended  by  the  various  cases  to  which  reference 
has  already  been  made ;  the  main  point  being  that  of 
"  fixing  "  the  fund  in  the  holder's  hands  so  as  to  secure 
it  in  favour  of  that  person  in  respect  of  whose  beneficial 
interest  the  fund-holder  first  has  any  knowledge.  The 
"  notice  "  is  said  to  be  tantamount  to  taking  possession 
of  the  fund. 

In  another  case  («'),  A.  conveyed  estates  to  trustees, 
on  trust  to  sell  and  pay  the  creditors  of  B.,  and  subject 
thereto,  on  trust  for  A.  for  life,  remainder  to  B.  in  fee. 
A.  died,  and  B.  granted  annuities  charged  on  the  estate, 
and  then  mortgaged  the  estate  without  notice  of  these 
annuities.  The  trustees  sold  the  estate,  and  the  mort- 
gagees, who  had  not  made  any  inquiries  of  the  trustees, 
gave  notice  to  them  of  the  mortgage  five  years  after  it 
was  created,  and  it  was  held  that  the  mortgagees  had 
priority  over  the  annuitants-  by  reason  of  such  notice. 
"  This  case  unquestionably  lays  down  that  the  rule  in 
Dearie  v.  Sail  is  independent  of  any  consideration  of 
the  conduct  of  the  competing  assignees,  where  the 
assignee  second  in  date  has  no  notice  of  the  earlier 
assignment.  Priority  in  such  cases  depends  sinvply  and 
solely  on  priority  of  notice  "  (/). 

isi)  Jones  V.  Jmes,  8  Sim.  639.         CI.  &  Fin.  456. 

(A)  L.  Q.  K.  xi.  3i2.      -  (j)   Ward  v.  Buncombe,  (1893) 

(i)  Foster  t.  Coekerell  [1835],  3      Ap.  Oa.  p.  390.     See  also  1  Wh. 
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And  the  right  to  priority  which  a  second  assignee  of 
an  equitable  interest  in  a  fund,  who  has  given  notice  of 
his  assignment  to  the  trustees,  possesses  over  a  first 
assignee  who  has  failed  to  give  notice,  subsists  equally 
where  the  second  assignee  has  taken  his  assignment 
from  the  legal  personal  representative  of  the  cestui  que 
trust,  and  not  from  the  cestui  que  trust  himself  (A) . 

A.,  a  woman,  was  entitled  in  remainder  under  a  will 
to  a  share  in  a  personal  fund.  There  were  two  trustees 
of  the  wiU,  S.  and  E.  A.  married  B.  and  settled  her 
share,  reserving  a  life  interest.  S.  knew  of  this  settle- 
ment, but  E.,  the  other  trustee  of  the  will,  did  not.  A. 
and  B.  proposed  to  mortgage  A.'s  share  without  dis- 
closing the  settlement.  The  intending  mortgagees 
inquired  of  S.  and  E.  about  incumbrances.  S.  returned 
an  evasive  answer ;  B.  replied  that  he  knew  of  no 
incumbrance.  The  mortgagees,  without  making  any 
further  inquiries  of  S.,  completed  the  mortgage,  advanced 
their  money,  and  gave  formal  notice  of  their  security 
both  to  S.  and  E.  The  latter  acknowledged  the  notice; 
S.  did  not.  Then  S.  died,  and  another  trustee  was 
appointed  in  his  place.  In  administering  the  testator's 
estate,  by  virtue  of  which  A.  had  the  aforesaid  share,  a 
question  of  priority  arose.  It  was  held :  that  the 
trustees  of  the  settlement  were  entitled  in  priority  to  the 
mortgagees ;  for  the  death  of  S.  could  not  deprive  the 
trustees  of  the  settlement  of  the  priority  which  they  had 
already  acquired  during  his  life  (l). 

A  question  of  great  interest  was  raised  in  the  last- 
mentioned  case.     It  was  asked,  supposing  the  trustee 


&Tu3l.U9;  and  Timson  Y.Sams-  (l)   Ward  t.  Buncombe,  (1893) 

bottom,  2  Keen,  49  ;  Meux  v.  Bell,  Ap.   Ca.  369.     In  this  case,   all 

IHare,  73  ;  X%rfv.  5aM&,  L.  E.  the   principal  decisions  relating 

3  Ch.  Ap.  488  ;  English,  ^e.  Trust  to  notice  on  the  assignment  in 

V.  Brunton,  (1892)  2  Q.  B.  8.  equity  of  a  chose  in  action  were 

reviewed,  and  the   scope  of  the 

{k)    In    re    FreshfieWs     Trust  doctrine  of  notice,  as  laid  down 

[1879],  11  Ch.  D.  198.  in  Dearie's  Case,  was  examined. 
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who  had  notice  died,  or  resigned,  then  another  trustee 
was  appointed,  and  after  that  a  further  incumbrance 
was  created  and  notice  thereof  given  to  the  present 
trustees,  neither  of  whom  knew  anything  about  the 
former  settlement,  would  such  subsequent  incumbrancers 
have  gained  priority  to  the  settlement  ?  It  was  suggested 
in  the  arguments  at  the  bar  in  that  case,  that  they 
would,  on  the  authority  of  Timson  v.  Ramsbottom  (m) , 
but  Lord  Macnaghten  doubted  whether  they  would, 
and  further  considered  the  case  just  cited  in  support,  as 
not  being  one  of  mullf  weight  (w) .  Moreover,  might  it  not 
be  said  that  notice  of  such  a  matter  given  to  one  trustee 
was  notice  to  all,  and  that  each  trustee  was,  so  to  speak, 
affected  immediately  a  co- trustee  had  knowledge;  if  so, 
then  the  death  of  the  one  who  had  notice  would  not 
make  any  difference  to  the  position  and  presumed  know- 
ledge of  the  surviving  trustees.  Anyway,  the  suggestion 
of  a  duty  being  imposed  upon  an  assignee  or  mortgagee 
by  which  he  should  be  for  ever  hunting  down  new 
trustees  and  giving  fresh  notices  of  an  old  assignment 
or  mortgage,  already  notified  to  the  then  proper  autho- 
rities to  take  cognizance  thereof  and  be  bound  thereby, 
seems  one  too  alarming  in  its  consequences  to  be  stated 
with  any  desire  of  support.  And  such  a  duty  would 
be,  as  Lord  Macnaghten  says,  fraught  with  incon- 
venience. "  It  may  be  that  when  an  assignee  or  mort- 
gagee has  once  discharged  that  duty  (of  notice)  he  has 
done  all  that  the  rule  requires  of  him,  and  that  for  the 
rest  the  law  holds  as  Lord  Cairns  lays  it  down,  and  that 
he  is  not,  on  a  change  of  trustees,  to  be  deprived  of  his 
pre-existing  equitable  title  by  the  diligence  or  by  the 
happy  thought  of  a  subsequent  incumbrancer.  Certainly, 
I  can  imagine  nothing  more  inconvenient  than  that  it 
should  be  possible  to  have  a  scramble  for  priorities  on 
the  appointment  of  new  trustees.     Nothing,  I  think, 

(«0  2  Keen,  35.  (n)  (1893)  Ap.  Ca.  394,  395. 
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would  be  less  likely  to  conduce  to  the  security  of  equit- 
able titles  "  (o). 

It  is  to  be  here  observed  that  it  is  no  part  of  a 
trustee's  duty  to  assist  his  cestui  que  trust  in  selling 
or  incumbering  his  beneficial  interest  by  telling  him 
what  incumbrances  he,  the  cestui  que  trust,  has  created, 
nor  which  of  his  incumbrancers  have  given  notice  of 
their  respective  charges ;  and  it  follows  that  the  trustee 
is  under  no  obligation  to  answer  the  inquiries  of  a 
stranger  about  to  deal  with  the  cestui  que  trust  (p). 

If  the  trustee  takes  upon  himself  to  answer  the 
inquiries  of  a  stranger  about  to  deal  with  the  cestui 
que  trust,  he  is  not  under  any  legal  obligation  to  do 
more  than  to  give  honest  answers  to  the  best  of  his 
actual  knowledge  and  belief.  He  is  not  bound  to 
make  inquiries  himself.  Provided  he  answers  honestly, 
he  incurs  no  liability  to  the  inquirer,  unless  he  binds 
himself  by  a  statement  amounting  to  a  warranty,  or 
so  expresses  himself  as  to  be  estopped  from  afterwards 
denying  the  truth  of  what  he  has  said  (p). 

A  statement  by  the  trustee  to  operate  as  an  estoppel 
must  be  clear  and  unambiguous  ( p) . 

If  the  trustee  declined  to  give  an  intending  assignee 
or  mortgagee  any  information,  the  latter  would  take 
the  risk  upon  himself  of  whatever  prior  incumbrances 
there  might  chance  to  be.  He  would  be  dealing  with 
property  which  he  had  no  sufficient  ground  for  con- 
cluding was  at  the  disposal  of  the  cestui  que  trust.  He 
would  not  be  deceived  by  any  apparent  possession  (q). 

But  in  all  cases,  a  prudent  assignee  or  incumbrancer 
will  take  very  good  care  himself  to  give  direct  and 
distinct  notice,  and  to  give  it  in  writing  to  the  trustees 
of  the  property  of  or  on  which  he  has  obtaiaed  his 
assignment  or  incumbrance;    and  if   he  does  not   do 

(o)  (1893)  Ap.  Ca.  395.  v.  Wilson,  (1892)  1  Cli.  86. 

[p)  Low  V.  Bouverie,   (1891)   3  [q)   Ward  v.  Duncombe,  supra, 

Ch.  82.  See  also  In  re  Tillott,  Lee      p.  383. 

"W.  7 
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that,  he  will  be  at  very  great  peril,  because  he  will 
have  to  encounter,  first,  the  danger  of  the  trustee  being 
left  in  entire  ignorance  of  the  security,  and  next,  if 
he  attempts  to  prove  knowledge  of  the  trustee  aliunde, 
the  difficulty  which  the  Court  wOl  always  feel  in  at- 
tending to  what  are  called  casual  conversations,  or  in 
attending  to  any  kind  of  intimation  which  will  put 
the  trustee  in  a  less  favourable  position  as  regards  his 
mode  of  action  than  he  would  have  been  in  if  he  had 
got  distinct  and  clear  notice  from  the  incumbrancer  (r). 
And  it  has  been  further  laid  down  by  the  same  great 
authority,  that  apart  from  such  direct  and  clear  notice 
the  Court  would  expect  to  find  that  those  who  alleged 
that  the  trustee  had  knowledge  of  the  incumbrance 
had  made  it  out,  not  by  any  evidence,  of  casual  con- 
versations, much  less  by  any  proof  of  what  would  only 
be  constructive  notice — but  by  proof  that  the  mind  of 
the  trustee  has  in  some  way  been  brought  to  an  in- 
telligent apprehension  of  the  nature  of  the  incumbrance 
which  had  come  upon  the  property,  so  that  a  reasonable 
man,  or  an  ordinary  man  of  business,  would  act  upon 
the  information  and  would  regulate  his  conduct  by  it  in 
the  execution  of  the  trust.  And  if  it  could  be  shown 
that  in  any  way  the  trustee  had  got  knowledge  of  that 
kind — knowledge  which  would  operate  upon  the  mind 
of  any  rational  man,  or  man  of  business,  and  make  him 
act  with  reference  to  the  knowledge  he  had  so  acquired 
— that  then  the  end  will  be  attained,  and  that  there 
would  be  fixed  upon  the  conscience  of  the  trustee,  and 
through  that  upon  the  trust  fund,  a  security  against 
its  being  parted  vrith  in  any  way  that  would  be  incon- 
sistent with  the  incumbrance  which  had  been  created  (s). 
The  notice  must  be  given  to  every  person,  trustee  or 
debtor  or  otherwise,  who  is  lawfully  capable  of  dealing 


{r)  i%(?T.5a«fa[1868],L.R.  3  Oh.  Ap.  490. 
(s)  Id.  490-1. 
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witli  the  fund  so  as  to  affect  the  interest  therein  of  the 
assignee  or  incumbrancer  {f). 

But  where  funds  assigned  are  affected  hy  successive 
trusts,  notice  of  an  assignment,  in  order  to  he  effectual, 
should  be  given  to  the  trustees  for  the  assignor,  not  to 
the  trustees  of  the  original  settlement,  although  the 
latter  may  have  the  actual  control  of  the  funds.  Thus, 
a  son  was  entitled  under  the  will  of  his  father  to  a  con- 
tingent interest  in  a  fund  paid  into  Court  in  an  action 
to  administer  the  father's  estate.  The  son  died  while 
the  iaterest  was  still  contingent,  having  bequeathed  a 
share  of  such  interest  to  his  daughter,  who,  in  her  turn, 
assigned  such  bequeathed  share  successively  to  A.  and 
B.  B.,  who  had  no  notice  of  A.'s  prior  assignment, 
obtained  a  stop-order  on  the  fund  in  Court.  A.  gave 
notice  of  his  assignment  to  the  son's  legal  personal 
representative.  Upon  the  interest  falling  into  posses- 
sion, it  was  held :  That  for  the  purpose  of  determining 
the  priority  between  A.  and  B.  the  stop-order  had  the 
same  effect  as  notice  to  the  father's  executors  would 
have  had  if  the  fund  had  not  been  in  Court ;  that  the 
proper  person  to  receive  notice  of  the  assignments  was 
the  trustee  of  the  assignor,  namely,  the  legal  personal 
representative  of  the  son ;  and  that,  consequently,  A. 
had  priority  over  B.  (u). 

It  does  not  matter  whether  notice  is  given  to  one  or 
all  of  the  co-trustees  («;),  nor  whether  to  an  acting  or 
non-acting  trustee  (w). 

But  assignees  may  not  be  always  perfectly  secure 
when  they  have  given  notice  to  all  the  trustees,  and  the 

(<)  £e  Sail,  Mian  v.  O'Brien,  {v)  But  see  dicta  in   Ward  v. 

7  L.  E.  Ir.  180.  Buncombe,    (1893)   Ap.   Ca.   394, 

(m).  Stephens  t.  Green,  Green  v.  39-5  ;  Ex  parte  Hennessey,  1  Con. 

Enight,  (1895)  2  Oil.   148,   over-  &  Law.  562  ;  Ex  parte  Rogers,  8 

ruling   In   re   Booth's    Setlleinent  T>e  G.  M.  &  G.  271  ;  Be  Mall,  7 

Trusts,   1  W.  R.  444.     See,  also,  L.  K.  Ir.  180,  and  1  Wh.  &  Tud. 

Bridge  v.  Beadon,  L.   B.   3  Eq.  121-2. 

664  ;   Molt   v.   Bewell,   4  Hare,  [w)  Smith  v.  Smith,  2  C.  &  M. 

446.  233. 

7(2) 
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cases  and  authorities  upon  this  are  in  anything  but  a 
satisfactory  condition  [x). 

The  assignee  might,  however,  have  his  deed,  or  a 
memorandum  of  it,  indorsed  on  the  original  trust  deed 
or  other  document  {y),  or  renew  his  notice  to  new 
trustees ;  and  so  do  all  possible  to  protect  himself 
against  subsequent  assignees  or  incumbrancers.  But, 
as  it  has  been  observed,  it  remains  doubtful  whether 
such  scrupulous  and  perpetual  care  and  diligence  be 
necessary. 

Again,  notice  to  one  co-trustee  is  not  sufficient  if  he 
happens  also  to  be  a  beneficiary,  for  as  it  is  to  his 
interest  to  conceal  such  assignment,  such  notice  will 
not  be  construed  as  notice  to  his  co-trustees  (z) ;  but  if 
such  trustee  assign  his  beneficial  interest  to  a  co-trustee, 
the  notice  which  that  co-trustee  acquires  as  assignee  is 
valid  notice  to  the  other  co-trustees  (during  his  life,  at 
all  events),  since  it  is  not  to  his  interest  as  assignee  to 
conceal  the  assignment,  and  consequently  such  notice 
and  assignment  will  prevail  over  subsequent  incum- 
brancers with  notice  {a). 

And  a  trustee  who  himself  advances  money  to  a 
beneficiary,  and  has  taken  from  the  cestui  que  trust  an 
equitable  assignment  of  the  trust  fund,  may  be  entitled 
to  priority  over  anyone  who  takes  a  subsequent  assign- 
ment (J))  ;  nor  wUl  such  trustee  lose  his  right  of  priority 


[x)  Fhipps\. Lovegrove,'L.'B..l6  9  Beav.  333;  Powles  v.  Page,   3 

Eq.  80 ;  Newman  v.  Newman,  28  C.  B.  R.  16. 

Oil.  D.  678;  Sallows  V.  Zloyd,  39  {a)  Browne    v.    Savage,   4  Dr. 

Ch.   D.    692  ;    Meux  t.   Bell,    1  635 ;  Willes  v.  Greenhill,  29  Beav. 

Hare,  97  ;  Re  Burand's  Trust,   8  376,391;  Commissioners  t.  Harby, 

W.  K.  33  ;  Etty  v.  Bridges,  2  T.  23  Beav.  508  ;  Ee  Selby,  8  De  G. 

&  0.  G.  C.  492  ;  Browne  v.  Sumge,  M.  &  G.  271.     But  see  Ex  parte 

4  Dr.  635  ;    TFard  v.   Duncombe,  Stewart,  34  L.  J.  (Bk.)  N.  S.  6 ; 

(1893)  Ap.  Ca.  394-5  ;  1  Wh.  &  Ex  parte  Boulton,  1  De  G.  &  J. 

Tud.  [1898]  122.  163. 

(y)  1  Wh.  &  Tud.  122.  ^^^',    j,,^^^p^^    ^_    j,^^^  2 

(z)  Ex  parte  Sennessey,  1  Con.  X)v.  &  Sm.  8,  and  cases  cited  in 

&  Law.  559  ;  Martin  v.  Sedgwick,  note  {a),  supra. 
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hj  merely  omitting  to  iaform  a  subsequent  incum- 
brancer or  assignee  that  lie  has  a  prior  charge  (c). 

Moreover,  on  a  purchase  from  a  mortgagee  of  a  fund 
standing  in  the  name  of  trustees,  it  is  not  an  essential 
blot  on  the  title  that  notice  of  the  incumbrance  was  not 
given  to  the  trustees,  if  it  can  be  shown  that  no  notice 
has  been  given  by  any  incumbrancer  subsequent  to  such 
mortgage ;  but  otherwise  the  title  may  be  bad  {d). 
Notice  will  not  generally  be  effective  beyond  the 
amount,  if  any,  named  in  the  notice  (e). 

A  subsequent  assignee's  knowledge  of  a  prior  incum- 
brance may  preclude  him  from  priority  over  the  former 
assignee  who  did  not  give  notice  of  assignment.  Thus 
A.  advanced  money  on  a  policy  which  was  deposited 
with  him,  but  gave  no  notice  to  the  company.  B. 
afterwards  advanced  money  on  the  policy,  which  the 
assignor  promised  to  deliver  to  him,  and  it  was  further 
expressed  in  writing  that  the  policy  was  to  be  assigned 
to  B.  B.  gave  notice  to  the  company  of  his  loan  and 
memorandum  of  deposit.  B.  frequently  applied  to  the 
policy-holder  (assignor)  for  the  policy,  but  the  latter 
made  various  excuses,  and  died,  leaving  it  in  the  pos- 
session of  A.  It  was  Iield,  that  the  circumstances  of  the 
case  were  such  as  to  put  B.  on  inquiry  at  the  time  of 
the  loan,  and  to  fix  him  with  constructive  notice  of  A.'s 
security,  and  that  the  title  of  A.,  as  in  possession  of  the 
policy,  must  prevail  over  that  of  B.,  although  B.  gave 
notice  to  the  company  and  A.  did  not  (/). 

Where  there  are  rival  assignees,  and  both  give  notice 
of  their  assignments  at  the  same  time,  the  assignees  wOl 
rank  in  order  of  date  of  their  respective  assignments  (g), 
OT,  as  it  has  been  put,  "  the  notices  beiag  simultaneous. 


(c)  :ExparteGarrard,5Gh.T>. 61.  (/)  Spencer  \.    Clarke   [1878], 

(d)  Eobson  t.  Bell,  2  Beav.  17,  9  Ch.  D.  137. 
24   25. 

(e)  Woodburny.  Grant,  22 Beav.  iff)   Calisher  v.  Forbes,  L.  E.  7 
483.  Oil.  Ap.  109. 
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the  elder  must  te  preferred  to  the  younger  security  "  (h) . 
When  there  are  conflicting  rights,  for  the  determination 
of  which  it  is  necessary  to  ascertain  the  actual  priority, 
the  law  will  take  notice  of  the  fractions  of  a  day  («). 

It  is  not  sufficient,  for  the  purposes  of  displacing  or 
obtaining  priority  over  another  incumbrancer  or  assignee, 
that  notice  should  have  been  given  to  a  person  who  ma^ 
become  a  trustee,  even  though  he  subsequently  does 
become  such  trustee.  He  must  actually  be  trustee  at 
the  time  notice  is  given  to  him  (J).  Nor  will  notice  to 
a  trustee's  general  agent,  or  legal  adviser,  be  a  sufficient 
notice,  unless  such  agent  be  expressly  or  impliedly 
authorized  to  act  in  that  manner  and  matter  on  the 
principal's  behalf  (k). 

Again,  where  debts  due  to  a  partnership  firm  were 
assigned,  upon  the  dissolution,  by  the  retiring  partners 
to  the  continuing  partner,  and  no  notice  of  the  assign- 
ment was  given  to  the  debtors,  it  was  held :  upon  the 
bankruptcy  of  the  partners,  that  such  debts  remained 
within  the  order  and  disposition  of  the  partnership 
within  the  Statute  of  James  (1) ;  nor  was  a  mere  notice 
to  the  debtors  to  pay  to  one  of  the  partners  deemed 
a  sufficient  notice  to  take  the  case  out  of  the  Statute 
of  James  (w). 

Again,  where  an  assignee  is  unable  to  give  the  neces- 
sary notice,  but  has  otherwise  done  all  in  his  power 


(h)  Johnstone  V.  Cox  [ISSO],  16  i06;  SeSusseU'sI>oKcyTrust,l,.'R. 

Ch.  D.  576.  15  Eq.   26  ;  Arden  v.  Ardcn,  29 

(i)   Tomlinson  v.  Bulloch,  i  Q.  Oh.  D.   702 ;   Re  Cousins'   Trust, 

B.  D.  230,  232.  31  Ch.  D.   671 ;  Sester  r.  Hester, 

(j)  Somerset  v.  Cox,   33  Beav.  34  Ch.  D.   616;  Re  Hall,   37  Ch. 

634;    Webster  T.  Webster,  Sl'Bea.-v.  T>.  112;  Tate  y.  Hyslop,  lo  Q.B. 

393;    Sutler  v.  Plunlcet,    1  Jno.  D.  368  ;  JJe  J)-«m)«,  60L.  T.  953; 

&  H.  441 ;   Tates  v.  Cox,  17  W.  R.  Mnglish  Investment  Co.  v.  Brunton, 

20 ;  Addison  t.  Cox,  L.  R.  8  Ch.  (1892)  2  Q.  B.  706. 

Ap.  79 ;  Roxburqhe-v.Cox,\'JG\i.  n\    -u           j     -n     ^       r,or.m     , 

jj^g20  W  -^^  ji""*  Burton  [1822],   1 

■(/t)  Willesv.Greenhill,29BeaY.  %  ^J'  ^^^ )  £x  parte  Usbornc, 


Id.  358. 
Soc.  v.  Rayner,   14  Oh.  J).      M.  &  G.  866. 


392;    Richards    v.    Gledstanes,    3 

Gif.    298 ;    Saffron    Walden,    ^'C.  («i)  JEx  parte  Sprague,  4  De  G. 
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towards  what  is  tantamount  to  taking  possession,  he 
will  not  lose  Ms  priority  over  a  subsequent  assignee  by 
reason  of  such  inability.  Lex  neminem  cogit  ad  vana  seu 
inutilia  peragenda  («).  And  so,  it  seems,  the  same  holds 
good  where  the  assignee,  through  infancy  or  otherwise, 
is  unable  to  give  the  necessary  notice,  his  priority  will 
not  thereby  be  defeated ;  at  any  rate,  not  by  the 
assignor's  trustee  in  bankruptcy  (o) . 

But  the  equitable  doctrine  of  notice,  as  laid  in  Dearie's 
Case,  does  not  apply  to  shares  in  companies  registered 
under  the  Companies  Act,  1862  (^),  nor  does  it  appear 
to  apply  to  shares  in  companies  not  so  registered.  And 
although  it  is  not  applicable  to  assignments  of  chattel 
interests  in  realty  {q),  yet  it  does  affect  the  assignment 
of  the  proceeds  of  the  sale  of  real  estate  (r),  and  of  moneys 
secured  by  debentures  chargeable  on  real  estate  (s) ;  and 
where  a  person  is  equitably  entitled  to  moneys  secured 
on  real  estate  {t),  or  to  a  portion  to  be  raised  out  of  real 
estate,  whether  by  sale,  mortgage  or  otherwise  (m),  such 
interest  is  not  deemed  to  be  an  interest  in  real  estate, 
and  consequently  the  assignees  of  such  ohoses  in  action 
must  give  the  requisite  notice. 

If  the  fund  or  other  chose  in  action  affected  be  in 
Court,  no  such  notice  is  needed  ;  but  the  proper  course 
is  to  obtain  a  stop-order  on  the  fund,  which  will  have 
the  same  effect  as  notice  (»). 


(»)  Feltham  v.    ClarTc    [1847],  631  ;  Arden  v.  Arden,  29  Ch.  D. 

1  De  G.  &  Sm.  313  ;  Langtm  v.  702. 

Sorton,  1  Hare,   549  ;   Johnstone  u)   Christie  v.   Taunton,  (1893) 

V.  Cox,  16  Ch.  D.  571.  2  Ch   175 

^^{0)  In  re  Mills,  (1895)   2  Ch.  ^^^^  ^^,^.^^  ^_  j„^^_    „   j^_ 

(p)  Sooiete  Generate  v.    Tram-  ^'     1"        ■ 

ways  Union,  11  Ap.  Ca.  20  ;   Co-  (")  ^^^  T.  Sowlett,  2  Kay  &  J. 

lonial  Bank  v.  Whinney,  Id.  426  ;  531 ;   Consol.  Co.  v.  £iley,   1  Gif. 

Bradford  Banking  Co.  v.  Briggs,  371. 

12  Ap.  Ca.   29;  Simpson  t.  Mot-  .  (v)  Greening  y .  Beckford,  6  Stid  . 

sons'  Bank,  (1895)  Ap.  Ca.  270.  195  ;     Warburton  v.    Hill,    Kay, 

[q)     Wiltshire    v.    SabHts,    14  470 ;    Pinnock  T.  Bailey,   23  Ch. 

Sim.  76.                   .  D.  497 ;   Mack  v.  Fostle,  (1894) 

(r)  Lee  v.  Hou-lott,  2  K.  &  J.  2  Ch."  449. 
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But  it  is  not  necessary  to  register  a  legacy  charged 
upon  land  situated  in  a  register  county,  and  such  non- 
registration will  not  affect  the  assignee's  priority  (w). 

It  has  been  held  that  the  assignees  in  bankruptcy  who 
neglected  to  give  notice  lost  their  priority  equally  with 
particular  assignees  («). 

Subject  to  Equities. 

The  assignee  of  a  chose  in  action  generally  takes  it 
subject  to  all  the  equities  which  obtain  against  the 
assignor  as  affecting  or  attaching  to  the  subject- 
matter  (y).  In  other  words,  whatever  defence,  counter- 
claim, set-o£E,  or  other  partial  or  fuU.  answer  the  debtor 
or  fund-holder  would  be  entitled  to  raise  and  set  up 
against  the  assignor's  claim,  he  may  also  prefer  against 
the  assignee ;  and  this  right  extends  up  to  the  time 
when  the  person  who  is  bound,  under  the  assignment, 
to  pay  has  notice  of  the  assignment  or  incumbrance. 

Thus,  where  a  son  upon  his  marriage  was  to  receive 
from  his  mother,  as  a  portion  with  his  wife,  exactly  as 
much  as  his  intended  father-in-law  was  to  allow  to  his 
daughter  upon  the  marriage,  and  privately,  without  the 
knowledge  of  his  mother,  who  treated  respecting  the 
marriage,  the  son  gave  a  bond  to  the  intended  father- 
in-law  to  pay  back  seven  years  after  1,000^.  of  the 
intended  wife's  portion  in  consideration  of  the  father- 
in-law  makiug  the  wife's  portion  3,000^.  instead  of 
2,000^.  only ;  and  the  bond  was  subsequently  assigned 

(«;)  Malcolm  t.  Charlesworth,  1  1  Ves.   331 ;    Pope  v.    Onslow,    2 

Keen,  63 ;  Ardm  v.  Arden,  supra.  Vern.  286  ;  King  v.  Lacey,  Bunb. 

{x)  In  re  Barr's  Trusts,  4  K.  &  337 ;   Whitacre  v.  Pawlin,  2  Vem. 

J.  219  ;  Sttiart  t.  Oocherell,  L.  E.  229  ;  Brown  v.  Heatheote,  1  Atk. 

8  Eq.  607  ;  In  re  SusseWs  Trusts,  162  ;  Mangles  t.  Dixon,  3  H.  Ii. 

li.  K.  15  Eq.  26.  Ca.    702  ;    Smith   t.   Farkes,    16 

(y)    Turton  t.   Benson   [1718],  Beav.    119;    Solt  v.    White,    31 

1   P.   Wms.    496 ;    In  re  Milan  Beav.    520 ;     Chartered    Bank    of 

Tramways,  Hx  parte  Theys,  22  Oh.  India  v.  Henderson,  L.  R.  5  P.  C. 

D.  122;  see  also  Winch  v.  Keeley,  601 ;  2  Spence,  863 — 865  ;   Ordv. 

1  T.   E,  619 ;    Row  v.   Dawson,  White,  3  Beav.  367. 


ASSIGNMENT  IN  EQUITY.  105 

by  the  father-in-law  for  the  benefit  of  his  creditors ;  it 
was  held:  that  the  bond  being  void  in  equity  in  the 
hands  of  the  father-in-law,  could  not  be  made  a  better 
bond  by  assignment  in  the  hands  of  his  creditors, 
although  taken  without  notice  of  the  son-in-law's, 
fraud  {%).  The  bond  was  void  in  the  hands  of  the 
assignor,  and  consequently  equally  void  in  the  hands 
of  the  assignee  (2).  In  another  case,  debentures  under 
the  common  seal  of  a  joint  stock  company  incorporated 
under  7  &  8  Vict.  c.  110,  were  given  to  A.  in  July, 

1854,  in  pursuance  of  an  arrangement  made  between 
A.  and  the  chairman  of  the  directors,  which  was  a  fraud 
on  the  company.  These  debentures  were  afterwards 
purchased  by  B.  in  the  market  iu  the  ordinary  course 
of  business.  The  transfer  to  B.  was  registered  in  the 
books  of  the  company,  and  interest  was  paid  to  July, 

1855,  inclusive,  but  the  matter  was  not  made  known  to 
the  shareholders  till  December  in  that  year,  when  an 
investigation  of  the  affairs  of  the  company  took  place, 
in  consequence  of  which  the  directors  resigned,  and  the 
further  payment  of  interest  was  refused.  It  was  held  : 
that  although  B.  was  a  hona  fide  purchaser  for  value 
without  notice,  yet  being  the  purchaser  of  only  a  chose 
in  action  not  assignable  at  law,  he  must  take  it  subject 
to  the  equities  attaching  to  it,  and  that,  under  the  above 
circumstances,  neither  the  registration  nor  the  payment 
of  interest  had  the  effect  of  a  confirmation  of  B.'s  title, 
and  that  he  ought  to  be  restrained  from  suing  at  law 
upon  the  debentures  («). 

Again,  some  legatees  (who  were  also  the  testator's 
next  of  kin)  commenced  an  action  in  the  Probate  Divi-. 
sion  agaiQst  the  executor  of  the  will,  claiming  a  revoca- 
tion of  the  probate,  and  while  that  action  was  pending 

(z)    Turton  r.    Senson,    st^ra ;  (a)  Athenaum    Life    Assurance 

1      T,        ,,       01.  a  ,7    1  T,         Soc.  V.  Fooley  [1858],  3  De  G.  & 

aee  Blso  Barnett  Y.  Sheffield,  1  Be       j^     294;     Graham    y.    Johnson, 

G.  M.  &  G.  371.  L.  B.  8  Eq.  36. 
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they  assigned  (some  of  them  by  way  of  purchase  and 
the  rest  of  them  by  way  of  mortgage)  all  their  shares 
or  interests,  whether  as  legatees  or  as  next  of  kin  ;  and 
subsequently  they  had  their  action  dismissed,  with  costs 
to  be  paid  to  the  defendant  (the  executor  of  the  will). 
Afterwards  the  legatees  brought  an  action  against  the 
executor  in  the  Chancery  Division  for  the  administra- 
tion of  the  estate.  It  was  held :  that  the  executor  was 
entitled  to  set-off  the  costs  in  the  probate  suit  against 
the  legacies,  notwithstanding  the  assignments  and  in- 
cumbrances, and  that  the  assignees  and  mortgagees  of 
the  legacies  took  their  assignments  subject  to  such  set- 
off (5).  Further,  the  assignee  of  a  residue  (or  of  any 
share  of  a  residue)  takes  subject  to  the  burden  of  paying 
the  general  costs  of  an  action  for  the  administration  of 
the  estate,  and  subject  also  to  the  payment  of  all  the  testa- 
mentary expenses  as  well  as  of  the  testator's  debts,  properly 
so  called.  And,  generally  speaking,  the  provision  con- 
tained in  Ord.  LXY.  r.  14b,  that  the  costs  of  ascertain- 
ing the  persons  entitled  to  legacies  are  to  be  paid  out 
of  such  legacies,  and  not  out  of  the  residue  (unless  the 
Court  so  directs),  is  of  little  practical  advantage  to  the 
residuary  legatee  or  his  assignee  (c). 

In  like  manner,  if  a  release  for  a  debt  be  given  by 
the  assignor  to  the  debtor,  after  assignment  thereof, 
but  before  any  notice  to  the  debtor  of  such  assignment, 
the  assignee  cannot  recover  (d).  And  if  the  debt  be 
payable  upon  a  condition,  the  condition  binds  the 
assignee  (e) ;  and  so,  also,  the  assignee  takes  subject  to 
the  state  of  accounts  between  the  assignor  and  debtor, 
at  the  date  of  the  assignment  (/).    So  that  if  a  creditor 


(4)  In  re  Knapmtm,  Knapman  v.  DeG.  M.&G.  11;22L.J.  Ch. 

Wreford  [1881],  18  Ch.  D.  300.  884. 

(c)   £ooti/  V.    Groom,    (1897)    2  {«)   Tooth  y.  Balktt  [1869],  L. 

Ch.    407  ;    cited    Saell,  Eq.    93.  E,.  4  Ch.  Ap.  242 ;  J)rew  J  Co.  v. 

See,  also,  Sooper  \.  Smart  [1875],  Josolyne  [1887],  18  Q.  B.  D.  590. 

1  Ch.  D.  90.  (/)  Bergmann     v.     Macmillan 

{d)  Stocks  V.  Sohson  [1863],  4  [1881],  17  Ch.  T>.  423. 
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assigns  a  debt  wliicli  has  been  previously  satisfied  in 
part,  the  assignee,  although  without  notice,  will  take 
subject  to  this  state  of  things  {g)  ;  and  if  the  assignee 
neglects  to  give  notice  of  the  assignment,  the  debtor 
win  be  entitled  to  deduction  from  the  debt  of  all 
amounts  bona  fide  paid  by  him  to  the  assignor  between  the 
dates  of  assignment  and  of  receipt  of  notice  thereof  (Ji). 
In  like  manner,  the  assignee  of  a  mortgage  generally 
takes  it  entirely  at  his  risk  as  to  what  is  due  between 
the  mortgagor  and  mortgagee  (?) .  And  registration  of 
the  assignment  of  a  mortgage  is  not  notice  to  the  mort- 
gagor (y) .  It  has,  also,  been  already  shown  that 
debentures  of  a  company  are  taken  by  an  assignee 
subject  to  all  equities  between  the  assignor  and  the 
company.  This,  of  course,  does  not  hold  good  of  those 
debentures  which  are  so  framed  as  to  be  negotiable 
instruments ;  but  of  all  others.     Thus,  in  a  recent  case, 

A.  held  shares  and  debentures  in  a  company,  and  in 
March,  1890,  deposited  with  B.  debentures  to  secure 
the  payment  of  a  debt.  The  debentures  were  not,  on 
the  face  of  them,  payable  until  31st  December,  1890, 
but  by  the  indorsed  conditions,  in  the  event  of  the 
winding-up  of  the  company,  the  principal  moneys 
secured  by  the  debentures  became  immediately  due 
and  payable.  On  the  3rd  November,  1890,  a  call  was 
made  on  A.'s  ordinary  shares,  payable  on  the  20th  No- 
vember. By  the  articles  of  the  company  this  call  was 
deemed  to  have  been  made  at  the  time  when  the  resolu- 
tion to  make  it  was  passed.     On  6th  November,  1890, 

B.  gave  the  company  notice  of  A.'s  assignment,  and 
such  notice  was  entered  by  the  company  on  the  register 


{g)  Ord  V.  White,  3  Beav.  357  ;  Jun.  127  ;  Chamlers  v.  Goldwin, 

Smith  T.  Parkes,   16  Beav.  115;  9  Ves.  Jun.  264,  268;   7  E.  14. 

Salt  V.  White,  31  Beav.  620.  181 ;  Norrish  v.  Marshall,  5  Mad. 

(hj  Norrish     v.     Marshall,     5  479,  481. 

Madd.  475  ;  Stocks  v.  Dobson,  i  (j)    Williams  v.  Sorrell,  4  Ves. 

De  G.  M.  &  a.  11.                      ,  Jun.  389  ;  Bernet/  v.  Sewell,  1  Jao. 

(t)  MatthewsY.  .Wallwyn,iVes.  &  Walk.  650  ;  21  K.  B.  265. 
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of  debentures.  On  the  12th  November  B.  commenced 
a  debenture-holder's  action  against  the  company,  and 
on  the  19th  November  the  company  went  into  volun- 
tary liquidation.  In  the  winding-up  further  calls  were 
made  upon  A.'s  shares.  Upon  a  summons  taken  out 
by  B.,  in  the  action  and  in  the  winding-up  the  company 
claimed  the  right  to  set  off  the  calls  due  from  A.  as 
against  the  sums  due  upon  the  debentures.  It  was 
held :  that  in  respect  of  the  call  made  before  the 
winding-up,  the  company  were  entitled  to  set-off  ;  but 
in  respect  of  the  calls  made  in  the  winding-up  they  were 
not  so  entitled  (k). 

The  debtor  cannot  set  off  against  the  assignee  a  debt 
which  has  accrued  due  to  him  from  the  assignor  since 
the  notice  of  assignment,  though  resulting  from  a  con- 
tract entered  into  previously  to  such  notice,  unless  from 
the  nature  of  the  transaction  it  appears  to  have  been 
intended  between  the  original  parties  that  the  one 
should  be  set  off  against  the  other  (/).  Thus,  the 
assignees  of  a  Lloyd's  bond  sued  the  makers  in  the 
name  of  the  original  bondholder ;  the  makers  sought 
to  set  off  arrear  of  rent  due  from  the  original  bond- 
holder, which  had  accrued  due  since  the  notice  of  the 
assignment  upon  a  lease  granted  after  the  making  of 
the  bond,  but  before  notice  of  assignment.  It  was 
held:  that  the  arrears  of  rent  could  not  be  set  off  {m). 
And  in  that  case  it  was  suggested  that  if  the  defendants 
had  wished  to  preserve  the  security  of  the  debt,  they 
might  have  required  the  bond  to  be  so  expressed,  or 
have  subsequently    indorsed  the   condition  upon  the 


(A)  Christie  v.  Taunton,  §c.  Co.,  Agra,  ^e.  Sank,  L.  R.  2  Ch.  Ap. 

(1893)  2  Ch.  175.  391,   397';    Re   Commercial  Bank, 

(Z)  Jeffryes  v.  Agra  and  Master-  Corporation,  S;c.  L.  B.  1  Ch.  Ap. 

man's  Bank  [1866],  L.  E.  2  Eq.  538  ;  Legk  v.  Legh  [1799],  1  Bos. 

674 ;    Stephens    v.     Venables,    30  &  Pul.  447. 

Bear.    625  ;     Wilson    y.    Gabriel  (m)   Watson  v.  Mid  Wales  Eail- 

[1863],  4  B.  &  S.  243,  248 ;  Re  way  [1867],  L.  E..  2  C.  P.  693. 
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bond ;    but  it  was  thought  that  no  such  thing  was 
originally  intended  («) . 

In  1877  a  company  was  ordered  to  be  wound  up. 
In  1879  A.  took  assignments  for  value  of  the  debts 
proved  by,  and  certified  to  be  due  to,  several  creditors. 
On  the  23rd  January,  1880,  the  liquidator  took  out  a 
summons  that  A.,  who  had  been  a  director,  might  be 
ordered  to  pay  2,000/.,  the  nominal  value  of  certain 
shares  in  the  company  received  by  him  from  the  pro- 
moter, or  to  make  compensation  on  the  ground  of 
misfeasance.  On  the  25th  February,  1880,  A.  assigned 
the  above  debts  to  B.  for  value,  B.  knowing  nothing  of 
the  claims  against  A.,  and  notice  of  the  assignment  was 
at  once  given  to  the  liquidator.  In  July,  1880,  an 
order  was  made  on  the  summons  for  A.  to  pay  2,000/. 
to  the  liquidator.  On  the  4th  August,  1881,  an  order 
was  made  giving  the  liquidator  liberty  to  declare  a 
dividend  of  lis.  in  the  £  on  the  debts  of  the  company. 
B.  applied  for  payment  of  this  dividend  on  the  debts 
assigned  to  him,  but  the  liquidator  claimed  to  retain 
the  dividend  by  way  of  set-off  against  the  2,000/.  It 
was  held  :  that  the  liquidator  had  no  such  right  of  set- 
off, and  that  B.  was  entitled  to  receive  the  dividend  (o). 
The  two  claims  concerned  two.  entirely  separate  and 
independent  matters,  and  equity  will  not  permit  a  debt 
to  be  set  off  against  an  assignee  which  has  arisen 
between  the  original  parties  since  the  notice  of  assign- 
ment, and  having  no  connection  with  the  debt  claimed 
by  the  assignee. 

Where  the  plaintiff  sued  as  assignee  by  deed  of  a 
debt  due  from  the  defendant  to  the  assignor  on  a  build- 
ing contract,  and  the  defendant  pleaded,  by  way  of 
set-off  and  counterclaim,  that  he  was  entitled  to 
damages  for  breaches  of  contract  by  the  assignor,  it 


(«)   Watson  V.  Mid  Wales  Sail-  (o)  Se  Milan  Tramways  [1884], 

way  [1867],  L.  E.  2  C.  P.  601.  25  Gh.  D.  587. 
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was  held :  that  the  defendant  was  not  entitled  to  re- 
cover any  damages  from  the  plaintiff  (the  assignee), 
but  was  entitled  by  way  of  set-off  or  deduction  from 
the  plaintiff's  claim  to  the  damages  which  he  had 
sustained  by  the  non-performance  of  the  contract  by 
the  assignor,  and  that  the  form  of  the  defence  must  be 
amended  accordingly  {p) . 

When  a  company's  articles  of  association  provide  that 
the  company  should  have  a  prior  and  permanent  lien, 
available  at  law  and  in  equity,  on  every  share,  for  all 
debts  due  from  the  shareholders  to  the  company,  the 
company  cannot  claim  priority  over  subsequent  incum- 
brances on  the  shares  in  respect  of  moneys  which  become 
due  from  the  shareholders  to  the  company  after  the 
latter  has  received  notice  of  such  incumbrances  {q). 

Again,  a  trustee  or  executor  assigns  a  beneficial 
interest  which  he  has  taken  under  a  trust  or  will,  the 
assignee  takes  it  subject  to  whatever  equities  attached 
to  or  affected  the  assignor.  So  that,  if  the  trustee  or 
executor,  whether  previously  or  subsequently  to  the 
assignment,  commits  a  breach  of  trust  in  consequence 
of  which  a  debt  becomes  due  to  the  estate,  the  assignee 
will  not  be  able  to  claim  the  beneficial  interest  until  he 
has  satisfied  this  newly-incurred  debt(r).  And  the 
same  holds  good  in  respect  of  the  assignee  of  a  cestui  que 
trust  who  is  indebted  to  the  estate  through  his  having 
profited  by  a  breach  of  trust ;  that  is,  the  assignee  must 
first  make  good  the  debt  incurred  by  the  breach  (s). 

{p)   Young  v.   Eitehin   [1878],  Re  Gregson,  36  Cli.  D.  223  ;  Sal- 

L.  E.  3  Ex.  D.  127.     See,  also,  lett  v.  Halleit,   13  Ch.  D.  232 ; 

Dickson    v.    Swansea    Mail.    Co.,  Ex  parte  Morier,  12  Oh.  J).  i%l. 
Ii.  K.  4  Q.  B.  a  ;  Neiofoundland  (q)  Sopkinson  v.  Solt,   9  H.  L. 

y.  Newfoundland  Rail.  Co.,  \Z  A.-^,  Ca.   514;    Bradford  Banking   Co, 

Ca.  199  ;   Cavendish  v.  Geaces,  24  t.  Briggs,  12  Ap.  Ca.  29. 
EeaT.  163  ;  Story,  Eq.  1436  ;  Be  [r)  Clack  v.  Holland,  19  Beav. 

Whitehouse,  9  Ch.  D.   597  ;    Ex  262  ;  Baniett  v.  Sheffield,  1  De  G. 


parte  Branwhite,  48  L.  J.  Ch.  463 
Boxhurghe  v.  Cox,  17  Ch.  D.  526 
Fellas  T.  Neptune,  5  C.  P.  D.  34 
Stumore  v.  Campbell,  (1892)  1  Q.  B 
314  ;  E.  S.  0.  Ord.  XIX.  r.   3 


M.  &  G.  371  ;  Be  Enapman,  18 
Ch.  D.  300  ;  Cole  y.  Muddle,  10 
Hare,  186  ;  Morris  v.  Zirie,  1  Y. 
&  C.  C.  C.  380. 

(«)    Willes  V.  Greenkill,  29  Beay, 
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Where  a  legacy  is.  assigned,  the  executor  cannot  set 
off  a  debt  due  to  himself  from  the  legatee  which  was 
incurred  without  reference  to  the  legacy  (i). 

Finally,  it  must  be  clearly  stated  that  the  debtor  is 
entitled  to  have  all  accounts  under  that  one  contract  or 
transaction  taken  together  once  for  all,  and  may  avail 
himself  of  any  set-off,  counterclaim,  or  deduction  which 
arises,  even  after  notice  of  assignment  but  without  any 
fresh  act  on  his  part,  out  of  the  same  contract  or  other 
transaction  which  effected  the  debt  or  liability  as- 
signed (u) .  But  the  debtor  is  entitled  to  set  off  or 
deduct  any  and  every  claim  which  he  had  against  the 
assignor  up  to  the  time  of  his  receiving  notice  of  assign- 
ment, and  that  holds  good  whether  such  "equity" 
arose  out  of  the  same  transaction  as  is  the  subject-matter 
of  the  assignment,  or  something  totally  different  from 
and  independent  of  that  transaction.  But  he  cannot 
raise  against  the  assignee  any  matter  which  arises 
subsequently  to  notice  of  assignment  and  out  of 
some  contract  or  dealing  between  himself  and  the 
assignor,  which  was  quite  independent  of  the  matter 
assigned ;  and  in  reference  thereto  it  makes  no  difference 
whether  such  independent  transaction  was  entered  into 
before  or  after  notice  of  assignment  of  the  other  trans- 
action (v). 

The  rule  that  a  defaulting  trustee  cannot  claim,  as 
against  his  cestui  que  trust,  any  beneficial  interest  in 
the  trust  estate  until  he  has  made  good  his  default,  and 
that  his  assignee  is  in  no  better  position,  even  where 


376;    Ee  Knapman,  supra;    Ste-  [1881],  IT  Ch-Ji.  HZ;  Newfound- 

phens  V.  Venables,   30  Beav.   625  ;  land    v.    Newfoundland    Railway 

Pridiy  v.  Ease,   3  Mer.   86  ;    17  [1888],  13  Ap.  Ca.  199. 

R.  R.  24  ;  1  Wli.  &  Tud.  Eq.  135  ;  (v)   Watson  v.  Mid  Wales  Eail- 

but  see  Cavendish  v.   Geaves,  24  way  [1867],  L.  E.   2  C.  P.  593  ; 

Beav.  163,  173  ;  Moore  v.  Jervis,  In  re  Milan  Tramways  Co.  [1884], 

2  Coll.  Ch.  K.  60.  25  Ch.  D.   587 ;    Webb  t.   Smith 

(t)    Whitaker  y.   EusA,    Amb.  [1885],   30   Ch.   D.   192;    In  re 

407.  Asphalte  Favement  Co.  [1885],   30 

(m)    Bergmann    t.     Macmillan  Ch.  D.  216. 
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the  default  has  been  committed  after  the  assignment, 
applies  not  only  to  shares  taken  by  the  trustee  under 
the  instrument  creating  the  trust,  but  also  to  derivative 
interest  acquired  by  him  in  the  trust  estate  (w). 

A.,  an  executor  and  trustee  entitled  under  a  will  to  a 
life  interest  in  a  trust  fund,  took  assignments  from  two 
of  the  beneficiaries  of  their  reversionary  shares  in  the 
fund,  and  mortgaged  the  two  shares  so  acquired  to  B. 
A.  was  afterwards  found  a  defaulter,  and  died  insolvent. 
It  was  Jield :  that  B.  took  subject  to  aU  the  equities 
against  mortgagor,  and  that  the  beneficiaries  under  the 
will  were  entitled  to  have  the  default  of  A.  made  good 
out  of  the  shares  in  the  estate  which  had  been  acquired 
by  A.  in  priority  to  the  claims  of  A.'s  mortgagees  (x). 

But  it  is  also  to  be  repeated  that,  whatever  counter- 
claim or  set-ofE  the  debtor  may  have  against  the  assignee 
by  virtue  of  his  "equities"  against  the  assignor,  he 
(the  debtor)  is  never  entitled  to  put  the  assignee  so  far 
into  the  position  of  the  assignor  as  to  be  able  to  claim 
from  him  any  sum,  whether  by  way  of  damages,  contra 
account,  or  otherwise,  in  excess  of  the  amount  which 
the  assignee  is  entitled  to  demand  from  the  debtor  in 
right  of  the  assignment.  The  amount  recoverable  under 
the  assignment  is  the  limit  of  the  debtor's  right  of  set- 
ofE  or  other  contrary  claim;  for  any  further  balance 
which  might  have  been  due  to  the  debtor  under  the 
contract,  assigned  or  otherwise,  from  the  assignor,  he 
must  sue  the  assignor  independently  {y). 

But  there  are  a  few  instances  of  choses  in  action 
which  are  generally  assigned /ree /row  all  equities.  This 
is  sometimes  due  to  the  peculiar  circumstances  of  the 
case,  and  sometimes,  to  the  nature  of  the  particular 

(w)  Jamhs  v.   Rylance  [1874],  Co.  [1892],  8  T.  L.  E.  63,  475  ; 

L.  K.  17  Eq.  341,  342  ;  Hooper -v.  Nelson  v.  Roberta  [1893],  69  L.  T. 

Smart,   1  Oh..  D.  90,  98;  Boering  352;   Christie  v.   Taunton,  (1893) 

V.  Soerinff  [1889],  42  Ch.  D.  203.  2  Ch.  175. 

(a;)  Boering -v.  Boering,  supra;  M   Young  v.   Xitchin    [1878], 

see,  also,  In  re  Moss  Bay  Hematite  3  Ex.  D.  127. 
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choses  in  action  forming  the  subject-matter  of  the 
assignment. 

For  example,  length  of  time  and  similar  circumstances 
■will  occasionally  exempt  the  case  of  the  assignee  from 
the  general  rule. 

A.,  at  the  age  of  twenty-four,  in  1720,  gave  to  B.  a 
bond  for  520^.,  to  be  paid  within  six  months  of  the 
death  of  A.'s  father,  if  A.  survived  him ;  if  not,  the 
bond  to  be  void.  The  father  was  then  seventy.  In 
the  same  year,  1720,  B.  died ;  and  in  1722  B.'s  executor 
assigned  the  bond  to  0.  In  1731,  A.'s  father  died ; 
and  after  0.  had  also  died  letters  were  Avritten  to  A. 
demanding  payment.  A.  did  not  dispute  the  bond,  but 
denied  any  knowledge  of  C.'"s  executors.  A.  died  in 
1734,  before  action  brought.  Then  application  was  made 
to  A.'s  widow  and  executrix ;  and  finally,  action  brought 
against  her  for  the  sum.  But  before  judgment  A.'s 
executrix  brought  a  bill  in  Chancery  for  relief  on  the 
ground  that  the  bond  was  given  under  suspicious  cir- 
cumstances and  for  a  much  larger  sum  than  the  value 
received.  The  Court  said  that  as  a  rule  relief  would 
be  given  against  such  a  bond,  the  creditor  being  put  to 
his  strict  proof,  and  the  amount  reduced  to  the  sum 
actually  advanced.  But  that  here  was  delay  in  seeking 
relief. 

"  Why  did  not  the  son  bring  a  bill  for  relief  in  his 
life  upon  the  demand  against  him  ?  The  rule  is  right, 
that  whoever  takes  the  assignment  of  a  bond,  being  a 
chose  in  action,  takes  it  subject  to  aU  the  equity  in  the 
hands  of  the  original  obligee ;  but  length  of  time  and 
circumstances  may  vary  that,  and  make  the  case  of  the 
assignee  stronger;  for  why  was  not  the  bill  brought 
when  the  facts  were  recent  ?"  (z) 

Again,  Lloyd's  bonds  payable  in  three  years,  with 
interest  in  the  meantime,  were  given  by  a  company  to 

(«)  Hilly.  Ca«ow?  [1748],  1  Ves.  Sen.  122,  123. 

■yv.  8 
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their  contractor  as  compensation  for  the  siorrender  of 
the  contract.  Two  of  these  bonds  were  purchased  for 
value  from  the  contractor,  without  notice  of  the  arrange- 
ment between  him  and  the  company.  The  bonds  and 
the  transfers  were  registered  in  the  company's  books. 
The  transferee  sued  the  company  for  eighteen  months' 
interest,  and  recovered  the  amount  due.  Subsequently 
proceedings  at  law  were  taken  against  the  company  to 
recover  principal  and  interest,  and  judgment  was  entered 
up  by  consent  against  the  company,  which  was  then 
ordered  to  be  wound  up.  Upon  an  adjourned  sum- 
mons it  was  held,  that,  whether  the  bonds  were  valid  or 
invalid  in  the  hands  of  the  contractor,  the  official  liqui- 
dator was  precluded  by  the  subsequent  conduct  of  the 
company  from  questioning  their  validity  in  the  hands 
of  a  purchaser  for  value  without  notice.  The  trans- 
feree was  therefore  admitted  as  a  creditor  of  the  company 
for  principal,  interest,  and  costs  («) . 

In  like  manner  the  rule  does  not  apply  where  by  the 
nature  or  terms  of  the  contract  it  was  clearly  intended 
by  the  original  contracting  parties  that  the  transaction 
should  be  regarded  and  performed  irrespective  of  any 
"  equities  "  which  might  subsist  between  them.  Thus, 
debentures  made  payable  to  hearer  were  held  to  bind 
the  company  issuing  them,  independently  of  any 
"  equities "  between  the  company  and  the  original 
holders  (6). 

For  documents  which  are  not  negotiable  instruments 
in  the  strict  sense  of  the  term  (c),  may,  nevertheless, 
become  negotiable  as  between  the  parties  by  estoppel  {d). 


(a)  In  re  South  Bstex  Mstuary  (c)  London  and  County  Bank  v. 

Co.,    :Ex    parte    Chorley    [1870],  Bimr  Plate  Bank,  20  Q.  B.  D. 

L.  E.  11  Eq.  157.  232. 

(i)  In  re  Blakely  Ordnance  Co.,  (^j  Goodwin  v.  Boharts,  1  Ap. 

L.  R.   3  Ch.  Ap.   154 ;  Crouch  t.  ^^  .na    -v      u         io     ■      i> 

Credit  Fonder,   h.   E.    8   Q.   B.  C!a.476;  Venahles  v.  Baring  Bros., 

374 ;  He  Agra,  S;c.  Bank  [1867],  (1892)  3  Ch.  627 ;  Burkimhaie  v. 

L.  E.  2  Ch.  Ap.  391.  mcolla,  3  Ap.  Ca.  1016. 
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But  the  estoppel  must  be  consistent  with  the  terms  of 
the  document  (e). 

And  so  a  person  entitled  to  "  equities  "  may  surrender 
his  claim  to  them  expressly,  hy  words  or  writing,  or 
impliedly  by  his  course  of  conduct  (/). 

In  some  instances  a  defendant  may  forfeit  his  right 
to  enforce  his  "equities"  against  the  assignee  by  his 
own  negligence,  in  not  giving  proper  notice  of  any 
event  or  other  fact  to  which  such  "  equities  "  have  been 
accessory,  and  so  the  debtor  may  have  been  the  means 
of  his  misleading  the  assignee  as  to  the  actual  interest 
which  the  assignor  had,  or  have  deprived  the  assignee 
of  the  opportunity  of  availing  himself  of  a  timely 
remedy  (5-). 

And,  consequently,  if  the  defendant  has  a  secret 
equity  and  stands  by  and  permits  the  apparent  owner 
to  deal  with  the  assignee,  as  if  he  (the  assignor)  were 
absolute  owner,  and  as  if  the  property  were  not  affected 
by  any  such  secret  equity,  such  defendant  (or  any  other 
such  person)  will  not  be  allowed  to  set  up  such  secret 
equity  against  the  innocent  assignee  {h). 

And  again,  negotiable  instruments  form  an  exception 
to  the  rule,  and  in  the  hands  of  lonafide  holders  for  value, 
they  are  free  from  all  equities  obtaining  between  the 
original  parties.  For  negotiable  instruments  pass  from 
hand  to  hand  as  freely  as  cash  by  delivery  or  by  in- 
dorsement, and  may  be  sued  upon  in  the  name  of  the 

(«)  SheffieU  v.   L.  J.  8.  Bank,  Bank,   L.  K.    2    Oh.   Ap.    391  ; 

13  Ap.  Ca.  333  ;  34  Oh.  D.  59  ;  Leake,  Contracts,  1181 ;  PoUook, 

London  and  Joint  Stock  Bank  v.  Contracts,  213. 

Simmons,    (1892)   Ap.    Ca.    201 ;  {g)  Ex  parte  City  Bank,  L.  E. 

Bentinck  t.   London    Joint    Stock  3  Ch.  Ap.  762  ;  Mangles  v.  Dixon, 

Bank,  (1893)  2  Ch.  120.  3  H.  L.  Ca.  702. 

(/)  Re  Agra,^c.  Bank,'L.'Ei.2  [h)  Lewin's  Trusts,    1891,   p. 

Ch..X-g.Z^l;  Re  Blakely  Ordnance  809;    and    Troughton  y.    Oitky, 

(7o.,L.Il.  30h.Ap.l54;  ReQene-  Ambl.  633;   Cornforth  y .  Pointon, 

ral Estates  Co.,  Id.  15S;ReNorf hern  W.  N.   1866,  p.   189;    Ex  parte 

Assam  Tea  Co.,  L.  E.  10  Eq.  458  ;  Bolland,  9  Ch.  D.  312  ;  Re  Blach- 

Re  SereuUs  Insurance  Co.,  19  Eq.  ford,  W.  N.  1884,  p.  141  ;  Ram- 

303;    Biggs  t.  Assam  Tea  Co.,  cooinar Koondoov.  Macqueen,!!.!!,. 

L.  E.  4  Ex.  387 ;  Re  Agra,  ^e.  Ind.  Ap.,  Supp.  Vol.  p.  40. 

8(2) 
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bon&  fide  holder.  It  was  said  tliat  a  contrary  rule 
would  tend  to  destroy  trade  ty  lessening  a  creditor's 
security  («). 

A  negotiable  instrument  has  been  defined  as  being  a 
document  embodying  a  contract  to  pay  money  to  a 
person  named,  or  his  order  (which  is  signified  by  an 
indorsement  on  the  instrument),  or  to  the  bearer  of  the 
document,  and  as  possessing  certain  peculiar  qualities 
which  render  it  possible  for  a  person  to  transfer  to 
another  a  better  title  to  the  instrument  than  he  himself 
possesses,  and  to  assign  the  instrument  and  all  its 
benefits  freely  so  as  to  give  to  the  assignee  a  right  to 
sue  on  the  contract  in  his  own  name  {j).  Tor  such 
documents  are  part  of  the  currency,  and  are  almost 
entirely  treated  as  subject  to  the  same  rules  as  money. 
And  the  right  to  money  is  inseparable  from  the  posses- 
sion of  it  (/c).  What  constitutes  negotiability  is  often  a 
question  of  great  difficulty  in  its  solution ;  but  the 
following  are  certainly  negotiable  instruments: — bank 
notes  (/),  bills  of  exchange,  promissory  notes,  cheques 
drawn  on  bankers  {m),  foreign  scrip  (m),  bills  of  lading 
when  indorsed  (o),  exchequer  bills  (j»),  foreign  bonds  (?), 
foreign  scrip  issued  by 'an  agent  in  England  (r),  an 
American  railway  bond  with  a  collateral  mortgage  («), 
dividend  warrants  issued  by  the  Bank  of  England  on 
government  stock  {t).     And  debentures  are  frequently 

(i)  Anon.,  Com.  Eep.  43;  Zon-  501;  Kemp-v.  Falk,  7  Ap.  Ca. 681. 
don  and   County  Bank    v.    Hiver  {p)   Wookey  v.  Pole,  supra. 

Flate,  21  Q.  B.  D.  535.  [q)  Goryierr.Mieville,  3  B.  &C. 

ij)  Goodeve's  Pers.  Pro.  181.  45  ;  27  R.  R.  290  ;  A.-ff.v.  Bou- 

'  [k)   Wookey  v.  Foh,  4  B.  &  Aid.  wens,  4  M.  &  W.  171  ;  SaseUine  t. 

6  and  11,   &o. ;    22  R.  R.   594  ;  Siffyers  [1848],  1  Ex.  Rep.  856. 

Campb.  Sale,  2nd  ed.  86  ;  Miller  (r)  Goodwin  v.  Soiarts,  supra  ; 

T.  Race,  1  Burr.  452.  Lang  v.  Smyth,  7  Bing.  284;  33 

[1)  Miller  v.  Baee,  supra.  R.  R.  462. 

[m]  Billa    of    Exchange    Act,  (s)   Venables  v.  Baring,  (1892)  3 

1882,  ss.  8,  38,  73,  89.  Ch.  527. 

(«)   Goodwin  v.  Eoharts,  1  Ap.  (()  National  Debt  Conversioii 

Ca.  476.  Act,  1888  (51  Vict.  o.  2),  s.  30  (5) ; 

(o)  Eodger  v.   Compioir,   ^c.  de  and  see  45  k  46  Viot.  c.  61,  s.  95. 

Pans,  L.R.  2  P.  C.  405;  Chartered  But  see  Cartridge  v.  B.  of  Eng. 

Bank  T.  Senderson,  L.  R.  5  P.  0.  [1846],  9  Q.  B.  K.  396. 
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framed  so  as  to  confer  on  them  the  main  incidents  of 
negotiatility,  including  the  one  now  under  discussion, 
namely,  freedom  from  equities  (u). 

But  the  indorsee  of  an  omrdue  bill  of  exchange  or 
promissory  note  takes  it  subject  to  all  the  defects  of  title 
which  affected  it  at  maturity  (r). 

Again,  a  person  who  without  inquiry  takes  from 
another  an  instrument  signed  in  blank  by  a  third  party, 
and  fills  up  the  blanks,  cannot — even  in  the  case  of  a 
negotiable  instrument — claim  the  benefit  of  being  a 
purchaser  for  value  without  notice,  so  as  to  acquire  a 
greater  right  than  the  person  from  whom  he  himself 
received  it.  And  if  a  debtor  delivers  to  his  creditor  a 
blank  transfer  by  way  of  security,  that  does  not  enable 
the  creditor  to  delegate  to  another  person  authority  to 
fill  it  up  for  purposes  foreign  to  the  original  contract  [w) . 

In  equity,  a  transfer  of  goods  for  valuable  considera- 
tion by  a  consignee  for  a  limited  purpose,  does  not 
destroy  the  consignor's  right  of  stoppage  in  transitu, 
ultra  the  particular  lien  of  the  transferee  {x) .  The  mere 
fact  that  the  purchaser  of  goods  has  resold  them,  and 
that  the  bill  of  lading  has  been  made  out  in  the  name 
of  the  sub-purchaser,  does  not  put  an  end  to  the  transitus, 
or  destroy  the  right  of  the  original  vendor  to  stop  the 
goods  in  transitu.  The  rule  being  that  effect  will  be 
given  to  a  vendor's  right  of  stoppage  in  transitu,  so  far 
as  the  exercise  of  that  right  will  not  interfere  with  the 
rights  of  third  parties  acquired  for  value,  it  follows  that 
an  unpaid  vendor,  who  has  given  a  valid  notice  to  stop 
in  transitu  before  his  vendee  has  received  the  purchase- 


(u)  Me    Slakely   Ordnance    Co.,       35%;  Hx parte  Swan,  li.'R.  G 'Eq. 
L.K.  3  Ch..  Ap.  154  ;  He  General       359.    See,  also,  London,  S;c.  Bank- 


i(7o.,  L.R.  3  Ch.  Ap.  758;  ing  Co.M.Groome,  8  Q.  B.D.  288. 

Crouch\.  Credit  Fancier,  ^c.,  L.  R.  (w)  France  v.  Clark,  26  Ch.  D. 

8  Q.   B.   374  ;    Goodeve's    Pers.  257  ;   Williams  t.  Colonial  Bank, 

Pro.  317— 323;  Pollock,  Contracts  38  Ch.  D.  388  ;  Eatch  v.  Searles, 

[1894],  212.                  ,  2  Sm.  &  G.  147. 

(»)  45  &  46  Vict.  c.  61,  s.  36  (2) ;  (x)  Spalding  v.  Eliding,  6  Beav. 

Me  European  Banli,'L.'R.bCh.kji.  376. 
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money  of  the  goods  from  the  sub -purchaser,  is  entitled 
to  have  the  original  purchase-money  satisfied  out  of  the 
unpaid  purchase-money  of  the  suh-purchaser.  But  if 
the  original  purchaser  re-sells  the  goods  whilst  in 
transitu,  and  receives  the  price  from  the  sub-purchaser, 
and  then  becomes  insolvent,  not  having  paid  the  original 
vendor,  the  latter  may  stop  the  goods  at  any  time  before 
they  have  come  into  the  possession  of  the  sub-purchaser, 
unless  the  sub-purchaser  claims  as  indorsee  and  holder 
of  a  bill  of  lading  for  value  and  without  notice  of  the 
indorser's  insolvency,  for  then  the  original  vendor  has 
no  right  against  the  indorsee,  the  bni  of  lading  being 
free  from  all  equities,  in  such  circumstances  {y). 

The  first  vendor  by  indorsing  and  delivering  a  bill  of 
lading  to  his  immediate  purchaser,  accredits  the  title  of 
the  latter  to  the  goods,  and  holds  him  out  to  the  mer- 
cantile world  as  the  owner  of  them ;  and  the  bona  fide 
indorsement  and  delivery  by  such  purchaser  of  such  bill 
of  lading  to  a  second  purchaser  deprive  the  first  vendor 
of  all  power  and  control  over  the  goods,  and  destroy  his 
right  to  stop  in  transitu  as  against  the  latter.  If  the 
assignee,  however,  has  given  no  consideration  for  the 
indorsement  of  such  bill  of  lading,  or  if  he  knew  of  the 
insolvency  of  his  vendor  at  the  time  he  took  the  bill,  he 
will  be  in  no  better  situation  than  the  latter  (z) . 

(y)  JEx  parte  Golding  Davis,  13       East,  20  ;   1  R.  E.  425. 
Ch.  D.  628  ;  Kemp  t.  Falk,  7  Ap.  (z)  Addison,  Contracts  [1892], 

Ca.  673  ;  Licktarrow  t.  Mason,  6      539. 
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CHAPTER  III. 

CHOSES  IN  ACTION  MADE  ASSIGNABLE  BY  STATUTE. 

Apart  from  the  rule  at  Common  Law  as  to  assignability 
of  choses  in  action  and  the  exception  thereto  in  equity 
already  considered,  and  apart  also  from  the  Judicature 
Act,  1873,  hereinafter  to  be  considered,  legislative 
enactments  have,  from  time  to  time,  expressly  rendered 
certain  choses  in  action  assignable.  In  the  majority  of 
oases  the  special  statute  has  also  provided  the  manner 
in  which  the  particular  kind  or  kinds  of  choses  in  action 
dealt  with  may  be  transferred;  and  wherever  a  new 
kind  of  chose  in  action  has  been  created  by  statute,  it 
has  generally  been  expressly  made  transferable  at  law 
thereby  in  a  specified  manner. 

"We  shall  now  consider  the  chief  instances  in  which 
choses  in  action  have  been  rendered  assignable  by  statute 
prior  to  the  Judicature  Act,  1873. 

Contracts  between  landlord  and  tenant  concerning  the 
land  demised  were,  by  32  Hen.  YIII.  c.  34,  annexed  to 
the  reversionary  estate  therein,  so  that  the  assignee  of 
both  landlord  and  tenant  might  both  sue  and  be  sued 
upon  them,  as  the  original  parties  to  the  transaction  (a). 

Promissory  Notes,  if  not  assignable  previously,  were 
made  so  by  3  &  4  Anne,  c.  9,  which  provided  that 
promissory  notes  might  be  assigned  or  indorsed  over  in 
the  same  manner  as  inland  bills  of  exchange  were  or 

(a)  32  Hen.  VIII.  c.  34,  Pt.  I.  4—6 ;  Pt.  II. ;  and  see,  nov, 
Conveyancing  Act,  1881,  bs.  10 — 12. 
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might  be,  according  to  the  custom  of  merchants,  and 
that  the  person  or  persons  to  whom  such  sum  of  money 
should  be  by  such  note  made  payable,  or  his  or  their 
indorsee  or  assignee,  might  maintain  an  action  for  such 
sum  of  money  in  his  or  their  own  name,  and  recover 
costs  thereon.  This  Act  was  to  continue  in  force  for 
three  years ;  it  was  made  perpetual  by  7  Ajine,  c.  .25, 
s.  3,  and  repealed  by  Bills  of  Exchange  Act,  1882, 
which  regulated  the  transfer  of  promissory  notes  (b). 

Bail-bonds,  taken  by  the  sheriff,  &c.,  were  made 
assignable  by  4  Anne,  c.  16,  s.  20,  which  provided  that 
where  a  person  was  arrested  by  any  writ,  bill  or  process 
issuing  out  of  any  of  the  courts  of  record  at  Westminster, 
at  the  suit  of  any  common  person,  and  the  sheriff,  &c., 
took  bail  from  such  person  against  whom  the  process 
issued,  the  sheriff,  &c.,  at  the  request  and  cost  of  the 
plaintiff  in  such  action  or  suit,  should  assign  to  the 
plaintiff  the  bail-bond  or  other  security  taken  from  such 
bail,  by  indorsing  the  same,  and  attesting  it  under  his 
hand  and  seal  in  the  presence  of  at  least  two  witnesses, 
which  might  be  done  without  any  stamp ;  provided  the 
assignment  so  indorsed  were  duly  stamped  before  any 
action  were  brought  thereon ;  and  in  case  of  forfeiture 
the  plaintiff  in  the  original  action  or  suit  might,  after 
the- assignment,  bring  an  action  and  suit  thereon  in  his 
own  name,  against  the  principal  and  the  bail. 

Replevin  Bonds  were  made  assignable  by  11  Geo.  II. 
c.  l9,  s.  23.  The  action  of  replevin  was  founded  upon  a 
wrongful  taking  of  goods,  and  was  a  re-delivery  of  the 
thing  taken  to  the  owner ;  or  upon  his  giving  security 
to  buy  the  right  of  the  taking-away,  and  to  restore  it 
if  the  right  be  adjudged  against  him  ;  after  which  the 
taker  may  keep  it  till  tender  made  of  sufficient  amends, 
but  then  must  re-deliver  it  to  the  owner  (c).     By  the 

(A)  44  &  45  Vict.  o.  61,  ss.  83—  (c)  Co.  Litt.  145  ;  8  Eep.  147  ; 

89.  3  Bl.  Comm.  147. 
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section  of  the  Act  now  cited,  it  was  provided  to  pre- 
vent vexatious  replevins  of  distresses  taken  for  rent 
that  all  sheriffs  and  officers  authorized  to  grant  reple- 
vins were,  in  every  replevin  of  a  distress  for  rent,  to 
take,  in  their  own  names,  from  the  plaintiffs  and  two 
responsible  securities  a  bond  in  double  the  value  of 
the  goods  distrained,  and  conditioned  for  prosecuting 
the  suit  without  delay,  and  for  duly  returning  the 
goods  and  chattels  distrained,  in  case  a  return  should  be 
awarded,  before  any  deliverance  be  made  of  the  distress. 
And  further,  that  the  officer  taking  the  bond  should,  at 
the  request  and  cost  of  the  avowant  {i.e.,  the  defendant 
in  the  suit  to  try  the  right  to  the  goods)  assign  the 
same  to  him,  by  indorsement  attested  under  his  hand 
and  seal,  &c.  (as  in  the  case  of  bail-bonds)  ;  and  that  in 
case  of  forfeiture  the  avowant  or  defendant  could  sue 
thereupon  in  his  own  natne. 

East  India  Bonds. — By  51  Greo.  III.  c.  64,  s.  4,  it 
is  provided  that  all  bonds  issued  under  the  common 
seal  of  the  East  India  Company  shall  be  assignable  and 
transferable  by  delivery  of  the  possession  thereof ;  and 
upon  every  such  assignment  or  transfer,  the  money 
secured  on  the  bond  assigned  "  shall  be  absolutely  vested 
as  well  at  law  as  in  equity  in  the  assignee  or  transferee, 
who  shall  be  able  to  maintain  his  action  thereon  in  like 
manner  as  the  obligee  or  obligees  named  in  the  bond." 

Mortgage  Bonds  of  a  company  are  assignable  by 
virtue  of  8  &  9  Yict.  c.  17.  This  was  an  Act  for  con- 
solidating certain  provisions  usually  inserted  in  Acts 
with  respect  to  the  constitution  of  companies.  The  Act 
provides  that  where  a  company  has  power  under  the 
special  Act  to  borrow  money  by  mortgage  or  bond, 
every  such  security  shall  be  by  deed  under  the  common 
seal  of  the  company,  duly  stamped  and  the  consideration 
truly  stated  (d) ;  that  a  register  of  the  mortgage  deeds 

{i^  Sect.  43. 
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and  bonds  shall  he  kept,  and  a  f  uU  entry  made  therein 
of  every  such  transaction  within  fourteen  days  of  the 
date  thereof  (e) .  It  then  further  provides — "Any  party 
entitled  to  any  such  mortgage  or  bond  may  from  time 
to  time  transfer  his  right  and  interest  therein  to  any 
other  person ;  and  every  such  transfer  shall  be  by  deed 
duly  stamped,  wherein  the  consideration  shall  be  truly 
stated ;  and  every  such  transfer  may  be  according  to 
the  form  in  the  schedule  (E.)  to  this  Act  annexed,  or  to 
the  like  effect"  (/).  The  transfer  must  be  produced  to 
the  company's  secretary  within  thirty  days  of  the  date 
of  its  execution,  and  the  secretary  is  to  make  an  entry 
or  memorial  of  the  same  as  in  the  case  of  the  original 
mortgage ;  and  after  such  entry  every  such  transfer 
shall  entitle  the  transferee  to  the  full  benefit  of  the 
original  mortgage  or  bond  in  all  respects,  and  no  trans- 
feror shall  have  power  to  make  void,  release,  or  discharge 
the  same  or  any  money  thereby  secured.  But  until 
such  entry  of  transfer  the  company  shall  not  be  in  any 
manner  responsible  to  the  transferee  in  respect  of  such 
mortgage  {g).  Further,  the  interest  on  any  such  mort- 
gage was  made  transferable  by  deed  duly  stamped  (A). 
By  the  same  Act,  proprietors  of  stock  of  a  company 
were  enabled  to  transfer  their  stock  under  similar  pro- 
visions, as  well  as  shares  in  the  company  («). 

Unclaimed  Dividends. — When  any  dividends  on  stock 
remained  unclaimed  for  ten  years,  it  was  provided  by 
8  &  9  Yiot.  c.  62,  that  the  same  should  be  paid  and 
transferred  to  the  Commissioners  for  the  Reduction  of 
the  National  Debt,  and  if  subsequently  claimed  by  per- 
son entitled,  notice  was  to  be  given  by  advertisement 
before  re-transfer  of  any  stock  or  dividend  to  claimant ; 
and  before  re-transfer,  any  one  might  apply  to  rescind 


(«    Sect.  48.  n\  geot.  62. 

(/)  Sect.  49.  ^  ' 

(V)  Sect.  50.  W  Sects.  14—16,  19,  20,  65,  06. 
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the  order  for  such  re-transfer.  This  Act  was  repealed 
by  33  &  34  Yict.  c.  69,  and  the  ahove  provisions  re- 
enacted  by  33  &  34  Vict.  c.  71,  s.  51. 

Public  Stock.— By  8  &  9  Yict.  c.  97,  s.  1,  it  was 
enacted  that  all  shares  or  interest  in  public  stocks 
standing  in  the  name  of  any  person  may  be  transferred 
by  the  executors.  The  transfer  of  stock  in  public  funds 
is  effected  by  signing  the  books  at  the  Bank  of  England 
in  manner  prescribed  by  statute.  The  transfer  may  be 
effected  by  the  transferor  personally  or  by  attorney, 
lawfully  authorized  under  seal,  attested  by  two  witnesses. 
This  is  provided  by  33  &  34  Yict.  c.  71,  s.  9.  When 
stock  is  standing  in  the  name  of  a  trustee,  the  bene- 
ficial owner  may  transfer  his  equitable  interest  in  any 
manner  he  pleases.  (See,  also,  26  Yict.  o.  28,  and 
33  &  34  Yict.  c.  71,  ss.  26  et  seq) 

Ri^ht  of  Entry,  "whether  immediate  or  future, 
and  whether  vested  or  contingent,  into  or  upon  any 
tenements  or  hereditaments  in  England,  of  any  tenure, 
may  be  disposed  of  by  deed."  This  was  provided  by 
8  &  9  Yict.  c.  106,  s.  6. 

But  it  has  been  held  that  this  section  does  not  apply 
to  the  right  of  re-entry  on  condition  broken  before 
alienation  of  the  reversion.  It  does  not  relate  to  a  right 
to  re-possess  or  re-enter  for  a  condition  broken,  but 
only  to  an  original  right  where  there  has  been  a  dis- 
seisin, or  where  the  party  has  a  right  to  recover  lands, 
and  his  right  of  entry  and  nothiag  but  that  remains  {j) ; 
it  means  a. right  of  entry  in  the  nature  of  an  estate  or 
interest  (A').  And  the  reason  given  for  this  restriction 
of  the  section  is,  that  it  was  at  the  election  of  the  person 
entitled  to  enter  whether  he  would  take  advantage  of 
the  breach  of  the  condition  (l). 


(J)  Hunt  V.  Bishop  [1853],  8  (/c)  Hunt  v.   Bemnant 

Ex.  Rep.  615,  per  PoUook,  C.  B.  p.  640,  i;«j- Maule,  J-      ^  ^  ^ 
„        1       -rr    /      7,           ^  n  -CT  (0  Jenkms  V.  Jones,  9  Q.  B.  D. 

See,  also,  Hma  v.  Bmnant,  9  Ex.  ^^\i  ^^^  j^^^gj^  ^  ^     gut  see 

Kep.  635.  44  &  45  Vict.  o.  41,  s.  10. 
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The  same  Act  and  section  rendered  assignable  a  con- 
tingent, an  executory,  and  a  future  interest,  and  a  pos- 
sibility coupled  with  an  interest,  in  any  tenements  or 
hereditaments  of  any  tenure,  whether  the  object  of  the 
gift,  or  limitation  of  such  interest,  or  possibility  be  or 
be  not  ascertained.  It  also  enacted  that  dispositions 
by  married  women  must  be  in  conformity  with  3  &  4 
Will.  IV.  c.  74,  and  4  &  5  Will.  IV.  c.  92. 

But  it  must  be  observed  that  this  Act  did  not  render 
assignable  at  law  contingent  interests  or  possibilities 
in  chattels,  or  mere  naked  possibilities  not  coupled  with 
an  interest;  and  that  the  equitable  jurisdiction  as  to 
such  assignments  remained  unaffected  by  the  Act  (m). 

Bills  of  Lading. — It  was  possible  at  common  law  for 
the  transfer  and  delivery 'of  a  bill  of  lading  to  pass  the 
property  in  the  goods,  but  such  transfer  did  not  operate 
as  an  assignment  of  the  contract  expressed  in  the  bill  of 
lading,  and  consequently  such  transfer  at  common  law 
conferred  no  right  upon  the  assignee  to  sue  .upon  that 
contract. 

But,  by  the  Bills  of  Lading  Act,  1855  (18  &  19  Vict. 
c.  Ill),  s.  1,  it  was  enacted  that:  "Every  consignee  of 
goods  named  in  a  bill  of  lading,  and  every  indorsee  of  a 
bill  of  lading  to  whom  the  property  in  the  goods  therein 
mentioned  shall  pass,  upon  or  by  reason  of  such  con- 
signment or  indorsement,  shall  have  transferred  to  and 
vested  in  him  all  rights  of  suit,  and  be  subject  to  the 
same  liabilities  in  respect  of  such  goods  as  if  the  con- 
tract contained  in  the  bill  of  lading  had  been  made  with 
himself." 

Administration  Bonds  are  made  assignable  on  breach 
by  order  of  Court.  By  the  Probate  Act,  1857  (20  & 
21  Vict.  c.  77),  it  is  provided  that  persons  to  whom 
grant  of  administration  is  committed  shall  give  a  bond 

(m)  1  Wh.  &  Tud.  Eq.  107. 
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to  the  judge  of  the  Court  of  Prohate  to  enure  for  the 
benefit  of  the  judge  for  the  time  being,  with  a  con- 
dition for  proper  administration  of  the  personal  estate 
of  the  deceased  (w)  ;  such  bond  shall  be  in  a  penalty  of 
double  the  amount  under  which  the  estate  and  effects 
of  the  deceased  shall  be  sworn,  unless  reduced  by 
order  (o).     And  further  : 

"  The  Court  may,  on  application  made  on  motion  or 
petition  in  a  summary  way,  and  on  being  satisfied  that 
the  condition  of  any  such  bond  has  been  broken,  order 
one  of  the  registrars  to  assign  the  same  to  some  person, 
to  be  named  in  such  order,  and  such  person,  his  exe- 
cutors or  administrators,  shall  thereupon  be  entitled  to 
sue  on  the  said  bond,  in  his  own  name,  both  at  law  and 
in  equity,  as  if  the  same  had  been  originally  given  to 
him  instead  of  to  the  judge  of  the  Court,  and  shall  be 
entitled  to  recover  thereon  as  trustee  for  all  persons 
interested  the  full  amount  recoverable  in  respect  of  any 
breach  of  the  condition  of  the  said  bond  "  (_p).  And  by 
the  Amending  Act,  1858  (21  &  22  Vict.  c.  95)  :— 

"  Bonds  given  to  any  archbishop,  bishop,  or  other 
person  exercising  testamentary  jurisdiction  in  respect  of 
grants  of  letters  of  administration  made  prior  to  11th 
January,  1858,  or  in  respect  of  grants  made  in  pur- 
suance of  the  Court  of  Probate  Act  or  of  this  Act,  .... 
shall  enure  to  the  benefit  of  the  judge  of  the  Court  of 
Probate,  and,  if  necessary,  shall  be  put  in  force  in  the 
same  manner  and  subject  to  the  same  rules  (so  far  as 
the  same  may  be  applicable  to  them)  as  if  they  had 
been  given  to  the  judge  of  the  said  Court  subsequently 
tothatday"(?). 

Railway  Bonds. — By  the  Companies  Clauses  Con- 
solidation Act,  1845,  it  is  enacted :  "  Every  mortgage 
and  bond  for  securing  money  borrowed  by  the  company 

(n)  Sect.  81.  (p)  Sect.  83. 

\o)  Sect.  82.  (?)  Sect.  15. 
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shall  te  by  deed  under  tlie  common  seal  of  tlie  com- 
pany, duly  stamped,  and  wlierein  the  consideration 
shall  be  truly  stated  ;  and  every  such  mortgage  deed  or 
bond  may  be  according  to  the  form  in  the  Schedule  C 
or  D.  to  this  Act  annexed,  or  to  the  like  effect"  (r). 
And  also  :  "  Any  party  entitled  to  any  such  mortgage 
or  bond  may  from  time  to  time  transfer  his  right  and 
interest  therein  to  any  other  person ;  and  every  such 
transfer  shall  be  by  deed,  duly  stamped,  wherein  the 
consideration  shall  be  duly  stated ;  and  every  such 
transfer  may  be  according  to  the  form  in  the  Schedule  E. 
to  this  Act  annexed,  or  to  the  like  effect"  (s).  And 
"  "Within  thirty  days  after  the  date  of  every  such 
transfer  ....  it  shall  be  produced  to  the  secretary,  and 
thereupon  the  secretary  shall  cause  an  entry  or  memorial 
thereof  to  be  made  in  the  same  manner  as  in  the  case 
of  the  original  mortgage ;  and,  after  such  entry,  every 
such  transfer  shall  entitle  the  transferee  to  the  full 
benefit  of  the  original  mortgage  or  bond  in  all  respects ; 
and  no  party  having  made  such  transfer  "shall  have 
power  to  make  void,  release  or  discharge  the  mortgage 
or  bond  so  transferred  or  any  money  thereby  secured, 
&c."  (t).  And  this  Act  has  been  incorporated  by 
various  Special  Railway  Acts  {ii). 

Shares. — By  the  Act  for  the  Registration,  Incorpora- 
tion, and  Regulation  of  Joint  Stock  Companies,  1844 
(7  &  8  Yict.  c.  110),  it  was  enacted  that,  subject  to  the 
regulations  therein  contained,  it  should  be  lawful  for 
every  shareholder  to  transfer  his  shares  in  such  a  com- 
pany, by  deed  duly  stamped  stating  consideration,  and 
in  form  in  the  schedule  to  the  Act  (v) .  The  deed  was 
to  be  registered  with  the  company  by  a  memorial  of  it 
being  entered  in  the  company's  register  of  transfers, 


(r)  8  &  9  Viot.  0.  16,  s.  41.  (u)   Vertue  v.  East  Anglian  Sail. 

(s)  Id.  B.  46.  Co.  [1851],  5  Ex.  Kep.  280. 

(<)  Id.  s.  47.  W  Sect.  5t. 
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and  the  entry  thereof  to  he  indorsed  on  the  instrument 
of  transfer.  Transferee  not  entitled  to  profits  of  the 
company,  or  to  vote,  before  such  production ;  and 
generally,  no  transfer  of  shares  not  paid'  up. 

This  Act  applied  to  all  joint  stock  companies  esta- 
blished for  any  commercial  or  profitable  purpose,  or  for 
insurance  purposes,  with  certain  well-known  exceptions. 
And  "  joint  stock  company "  included,  amongst  other 
things,  every  partnership  whose  capital  was  divided, 
or  agreed  to  be  divided,  into  shares,  and  so  as  to  be 
transferable  without  the  express  consent  of  all  the 
co-partners.  But  this  Act  has  been  replaced  by  the 
Companies  Act,  1862,  which  repealed  and  consolidated 
all  the  former  Acts  relating  to  joint  stock  companies,  and 
which,  together  with  the  various  subsequent  amending 
Acts,  now  regulates  the  affairs  and  existence  of  joint 
stock  companies. 

This  later  Act  of  1862  provides  that  shares  in  com- 
panies formed  and  registered  under  that  Act  shall  be 
capable  of  transfer  in  the  manner  provided  by  the 
regulations  of  the  particular  company  (w).  Table  A. 
contains  a  form  of  transfer,  and  requires  it  to  be 
executed  both  by  the  transferor  and  transferee  (;»). 
Whether  that  means  sealed  and  delivered  is  doubt- 
ful {y).  But  shares  in  these  companies  cannot  be 
made  transferable  by  delivery  only,  except  imder  the 
provisions  of  the  Companies  Act,  1867  (30  &  31  Viet. 
0.  131,  s.  27,  &c.),  which  applies  only  to  fully  paid-up 
shares  in  limited  companies. 

The  Companies  Clauses  Consolidation  Act,  1845 
(8  &  9  Yict.  0.  16,  s.  18),  requires  executors  to  be 
registered. 

The  transfer  of  shares  in  other  companies  is  not, 

(w)  25  &  26  Vict.  u.  89,  Pt.  II.  (y)  Lindley,  Companies  [1889] ; 

B.  22.  -S«  Tahiti  Cotton  Co.,  JEx parte  Sar- 

[x)  See  Table  A.  (in  the  Act),  s^*>  ^-  K.  17  Eq.  273,  points  to 

Nob.  8 — 16.  a  deed  being  not  necessary. 
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generally  speaking,  regulated  by  etatntes  now  in 
force. 

The  forms  of  transfer  giyen  by  the  yarious  Acts 
regulating  companies  are  sbort,  and  are  framed  with  a 
view  to  ease  in  registration ;  and  while  shares  may  be 
transferred  by  instruments  differing  therefrom,  if  they 
are  complicated  and  substantially  different  from  the 
forms  prescribed,  the  company  need  not  register 
them  (z). 

A  transferee  of  a  share  does  not  become  a  share- 
holder until  those  forms  and  ceremonies  which  by  the 
constitution  of  each  company  are  necessary  to  be  ob- 
served, have  been  either  duly  complied  with  or  waived 
by  competent  authority  (a). 

When  any  company  is  being  wound  up  by  the  Court, 
or  subject  to  the  supervision  of  the  Court,  all  transfers 
of  shares  in  it  subsequent  to  the  presentation  of  the 
petition,  and  prior  to  the  winding-up  order,  are  invalid 
unless  otherwise  ordered  by  the  Court  (b). 

Transfers  after  the  wiading-up  order  are  not  expressly 
prohibited,  but  the  transfer  does  not  exonerate  the  trans- 
feror from  liability  as  a  present  member  (c). 

After  a  resolution  to  wind  up  voluntarily,  transfers 
of  shares  are  generally  invalid  {d). 

By  the  Companies  Act,  1867,  a  company  Kmited  by 
shares  may  issue  share  warrants  in  respect  of  shares 
fully  paid  up,  or  in  respect  of  stock.  These  share  or 
stock  warrants  entitle  the  bearer  to  the  shares  or  stock 
specified  in  them,  and  such  shares  or  stock  may  be 
transferred  by  delivery  of  the  warrant  (e). 

Copyright  in  Dramatic  Works  is  assignable  by  the 
consent  in  writing  of  the  author.     This  was  provided 

(a)  Lindley,    Companies,   468  ;  (S)  25  &  26  Vict.  o.  89,  s.  153. 

Copeland  v.  N.  E.  Rail.,  6  E.  &  B.  (c)  Id.  ss.  38,  78,  84. 

277  ;  -E.  V.  General  Cemetery  Co.,  (d)  Sect.  131. 

Id.  415.  {e)  30  &  31  Vict.  o.  131,  ss.  27— 

(a)  Lindley,  Companies,  469.  33. 
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by  3  &  4  Will.  IV.  c.  15,  s.  2.  And  it  lias  been  de- 
cided that  the  writing  of  the  agent  of  an  author  will  be 
sufficient  evidence  of  assignment  (/) ;  that  no  witness  to 
written  consent  is  necessary  (g) ;  nor  need  the  assignment 
be  Tinder  seal  (h) ;  and  that  a  part  owner  cannot  assign 
the  whole  copyright  without  consent  of  co-owners  («'). 

By  5  &  6  Yict.  c.  45,  s.  22,  an  assignment  of  copy- 
right does  not  transfer  the  playright  unless  such  inten- 
tion is  clearly  and  expressly  entered  on  the  register ; 
registration  of  the  assignment  being  a  condition  prece- 
dent to  the  bringing  of  an  action  for  infringement  of 
copyright.  The  copyright  may  be  assigned  by  entering 
in  the  register  the  assignment  and  the  name  and  ad- 
dress of  the  assignee  (J)  ;  but  an  assignee  by  a  written 
instrument  outside  the  register  need  only  enter  himself 
as  proprietor  in  the  register,  without  entering  his  assign- 
ment, or  seeing  that  his  assignor  is  registered  (A-) . 

And  this  applies  generally  to  literary  copyrights  [1). 

Copyright  in  Engravings.  —  In  order  to  bind  the 
assignor,  an  assignment  of  copyright  in  engravings 
must  be  in  writing,  and  signed  by  the  proprietor,  in  the 
presence  of  at  least  two  credible  witnesses  (m). 

Copyright  in  Paintings,  &c. — Before  the  assignee  can 
sue  for  infringement  he  must  be  registered  as  proprietor 
or  assignee  {n).  The  Act  of  1862  differs  from  5  &  6 
Vict.  c.  45,  in  requiring  registration  to  precede  the 
infringement  complained  of,  instead  of  simply  preceding 
the  suing  for  such  an  infringement.  When  once  regis- 
tration has  been  effected,  all  subsequent  assignments 
must  be  registered  also(o).     And  if  an  assignment  is 

(/)  Morton  y.  Copeland-\lSb5'],  (J)  ^  ^^  '^i<=*-  "•  ^^'  ^-  ^^■ 

16  C.  B.  R.  617.  W  Scratton,  Copyright  [1896], 

(i/)  Cumberland  v.    Copeland,    1  88. 

Hurl.  &  C.  194.  (I)  Id-  p.  146. 

(h)  Marsh  v.  Conquest,  17  0.  B.  (m)  17  Geo.  III.  c.  57. 

N.  S.  418.  (»)  25  &  26  Viot.  o.  68,  ss.  3,  4. 

(i)  Foioell  V.  Head,  12  Ch.  D.  (o)  Id.,    ».    4;   and  Scrutton, 

686.  P-  176. 


W, 
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registered  It  must  contain :  date  of  assignment,  names 
of  parties,  name  and  address  of  assignee,  the  same  of 
the  author,  description  of  the  name  and  subject  of 
work  (p). 

letters-patent. — It  would  appear  that  patent-rights 
have  long  heen  freely  assignable.  But  by  15  &  16  Vict, 
c.  83,  s.  35,  it  was  enacted  expressly  that  a  "  register  of 
proprietors  "  should  be  kept,  wherein  should  be  entered 
the  assignment  of  any  letters-patent,  or  of  any  share  or 
interest  therein,  any  licence  under  letters-patent,  and 
the  district  to  which  such  licence  relates,  with  the  names 
of  any  person  becoming  assignee,  licensee,  &c.,  and  any 
other  matter  relating  to  or  affecting  the  proprietorship 
in  such  letters-patent  or  licence.  And  that  a  copy  of 
this  entry  should  he  primd  facie  proof  of  the  assignment, 
&c.  And  that  untiL  such  entry  be  made  the  grantee  or 
grantees  of  such  letters  should  be  deemed  to  be  the  sole 
and  exclusive  proprietor  or  proprietors  of  such  letters- 
patent,  &c.  {q). 

It  was  questioned  whether  a  deed  was  necessary  for 
any  such  assignment ;  but  the  terms  in  the  grant  for- 
bade the  use  of  the  invention  "  without  the  consent, 
licence,  or  agreement  of  the  said  patentee  in  writing 
under  his  hand  and  seal."  But  it  has  been  settled  now 
that  the  legal  interest  in  a  patent  can  only  be  conveyed 
by  a  deed  (r),  since  a  deed  is  necessary  for  its  crea- 
tion (s).  An  assignment  not  under  seal,  but  purporting 
to  pass  the  patent-right,  wiR  effectively  transfer  the 
equitable  interest  in  it  if  made  for  value,  and  if  pro- 
perly registered  as  a  document  affecting  the  proprietor- 
ship of  the  letters-patent  (f). 

(p)  Scrutton,  p.  176.  Case,  Co.  Rep.  Pt.  III.  63  a. 

{q)  See  also  Walton  v.  Lamter,  (t)  Se  Casey's  Patents,   supra; 

8  C.  B.  N.  S.  162.  and  Edmund's  Patents,  Chap.  X. 

(»•)  Be  Casey's  Patents,  (1892)  1  "Assignments    and    Licences," 

Ch.  104.  written  by  Mr.  D.M.Kerly,  where 

(s)  Co.  Litt.  9b,  172  a;  Shep.  all  tbe  authorities,  statutory  and 

Touch.  229 — 231  ;  Lincoln  College  otherwise,  are  ably  stated. 
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FurtKer,  a  patent  is  made  assignable  by  the  express 
terms  of  the  grant  in  the  form  'which  is  now  em- 
ployed (m),  and  the  whole  subject  of  grant  and  protec- 
tion, and  assignment  and  registration  thereof,  of  patents 
is  now  fully  dealt  with  by  the  amending  and  consoli- 
dating Act,  the  Patents,  Designs  and  Trade  Marks 
Act,  1883  (46  &  47  Yict.  o.  57)  {v). 

Debts. — As  debts  were  choses  in  action,  they  were  not 
assignable  at  common  law,  nor  could  the  debts  due  to  a 
debtor  be  taken  in  execution  by  his  judgment  creditor. 
But  by  an  Act  for  amending  the  remedies  of  creditors 
against  the  property  of  debtors,  it  was  provided  that 
under  the  writ  of  Ji.  fa.  the  sheriff  might  seize  not  only 
money  and  bank  notes,  but  also  cheques,  bills  of  ex- 
change, promissory  notes,  bonds,  specialties,  or  other 
securities  for  money  which  belonged  to  the  debtor,  and 
might  sue  in  his  (the  sheriff's)  own  name  for  the  re- 
covery of  the  sum  or  sums  secured  thereby,  if  and  when 
the  time  of  payment  should  have  arrived.  But  sheriff  was 
not  obliged  to  sue  on  such  securities  without  indemnity 
by  the  judgment  creditor  for  whom  he  had  levied  (w) . 

And  by  the  Common  Law  Procedure  Act,  1854 
(17  &  18  Vict.  c.  125),  the  Court  has  jurisdiction  to 
order  that  debts  owing  to  a  judgment  debtor  may  be 
attached  to  answer  the  judgment  (x).  The  jurisdiction 
created  by  this  Act  was  extended  by  the  Common  Law 
Procedure  Act,  1860  (23  &  24  Yict.  c.  126,  ss.  28—31) ; 
and  the  provisions  of  both  these  Acts  relating  to  attach- 
ment of  debts  were  substantially  reproduced  in  the 
Eules  of  Court  in  the  schedule  to  the  Supreme  Court  of 
Judicature  Act,  1875  (38  &  39  Yict.  c.  77,  Sched.  I. 
Ord.  XLY.). 

And  they  are  incorporated  in  the  Eules  of  1883  by 

(!()  This  is  Form  D.  of  the  1st  87. 
Schedule  to  Act  1883.     See,  also,  (w)  1  &  2  Vict.  o.  110,  s.  12. 

2  Dav.  i.  629.  («)  17  &  18  Vict.  o.  125,  ss.  60, 

(v)  See  especially  sects.  33,  36,  61. 

9(2) 
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which  this  suhject  is  now  regulated  («/).  Such  dehts 
must  he  existing  dehts,  not  unliquidated  damages  or 
an  unascertained  sum. 

Moreover,  hy  1  &  2  Yict.  c.  110  (ahove  quoted),  a 
judgment  creditor  can  now  ohtain  a  charging  order  upon 
his  debtor's  interest  in  any  government  stock,  funds,  or 
annuities,  or  any  stock  or  shares  in  a  public  company  in 
England,  or  on  the  dividends  or  interest  thereof,  whether 
funds  in  Com-t  or  not,  and  whether  standing  in  the 
debtor's  name  in  his  own  right,  or  in  the  name  of  a 
trustee  for  him,  in  order  to  charge  the  same  with  the 
amount  due  on  the  judgment  debt  and  costs  (s). 

Debts  and  other  things  in  Action  of  a  Company. — By 

the  Companies  Act,  1862,  it  is  enacted : — 

"  Any  person  to  "whom  anything  in  action  belonging 
to  the  Company  is  assigned  in  pursuance  of  this  Act 
may  bring  or  defend  any  action  or  suit  relating  to  such 
thing  in  action  in  his  own  name  "  (a). 

Mortgage  Debentures. — By  the  Mortgage  Debenture 
Act,  1865  (28  &  29  Yict.  o.  78),  which  enabled  certain 
companies  to  issue  mortgage  debentures  founded  on 
securities  upon  or  affecting  lands,  rates,  or  other  property 
therein  set  forth  (J),  it  was  enacted  : — 

"  Every  mortgage  debenture  may  be  transferred  by 
indorsement  in  the  form  (B)  in  the  Schedule  to  this 
Act,  or  to  the  like  effect "  (c). 

The  Act  also  provides  for  the  production  to  and  entry 
by  the  company's  secretary  of  such  transfer  in  company's 


{y)  Ord.  SLIII.  r.  2.   The  two  Cooper  v.   Griffin,  36  S.  J.  325  ; 

Common    Law    Procedure    Acts  Fuller  v.  Earle,  7  Ex.  Rep.  796 ;  Ee 

■were  repealed  by  46  &  47  Viet.  Blalcely  Ordnance,  25  W.  E..  IH  ; 

e.    49,    saving    the    jurisdiction  Brereton  v.  JSdtmrds,  21  Q.  B.  D. 

thereby     established,    "with    the  488. 

power  to  make  redes  of  Court,  as  (^j  25  &  26  Vict.  u.  89,  s.  167. 

to  the  same  matters.  q„„  „,  „  „„^, „   „    .  „ 

(z)  Sects.   14,   15  ;   also  3  &  4  ^^^'  ^^^°'  ^^°^^-  «'  43. 

Viot.  0.  82  ;  E.  S.  C.  Ord.  XLVI.  (*)  28  &  29  Vict.  o.  78,  a.  5. 

r,  1 ;  Etilkea  v.  Bay,  10  Sim.  41  ;  (c)  Id.  s.  37. 
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register,  and  for  its  being  duly  stamped,  &c.  [d),  and 
the  usual  proviso  of  non-recognition  by  the  company  of 
the  transferee  until  such  production  and  entry  have 
been  effected  (e) . 

Life  Policies. — In  1867  the  Policies  of  Assurance  Act 
(30  &  31  Yict.  c.  144)  veas  passed  to  enable  the  assignee 
of  a  policy  of  life  assurance  to  sue  on  his  assignment 
in  his  own  name.  It  enacts  that  any  person  entitled 
by  assignment  or  other  derivative  title  to  a  policy  of 
life  assurance,  and  who  possesses,  when  the  action  is 
brought,  the  right  in  equity  to  receive,  and  the  right 
to  give  an  effectual  discharge  to  the  assurance  company 
liable  under  such  policy  for  moneys  thereby  assured  or 
secured,  shall  be  at  liberty  to  sue  at  law  in  the  name 
of  such  person  to  recover  such  moneys  (/).  And  that 
in  any  action  on  the  policy  a  defence  or  reply,  on 
equitable  grounds,  may  be  pleaded  {g).  That  no  such 
assignment  made  after  the  passing  of  the  Act  shall 
confer  on  the  assignee,  or  his  representatives,  any  right 
to  sue  for  the  amount  of  such  policy,  or  the  moneys 
assured  or  secured  thereby,  until  a  written  notice  of  the 
date  and  purport  of  such  assignment  shall  have  been 
given  to  the  assurance  company,  liable  under  such 
policy,  at  their  principal  place  of  business  for  the  time 
being;  and  the  date  on  which  such  notice  shall  be 
received  by  the  company  regulates  the  priority  of  all 
claims  under  any  assignment ;  and  a  bond  fide  payment 
in  respect  of  any  such  policy  by  the  company  before 
notice  shall  be  as  valid  against  the  assignee  giving 
notice  as  if  the  Act  had  not  been  passed  (A).  The  com- 
pany's principal  place  of  business  is  to  be  specified  on 
policies  (i),  and  notices  of  assignments  are  to  be  acknow- 


{d)  28  &  29  Viot.  c.  78,  ss.  38,  (/)  30  &  31  Vict.  c.  144,  s.  1. 

39.  {</)  I^-  »•  2. 

(e)  Id.  s.   39.      This   Act  was  A)  Id.  o.  3. 

amended  by  33  &  34  Viot.  o.  20.  (i)  Id.  d.  4, 
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ledged  by  the  company  upon  the  written  request  of  the 
person  giving  notice,  and  upon  payment  of  a  presented 
fee  (y).  It  also  provides  (k)  that  the  Act  shall  not 
apply  to  any  policy  of  assurance  granted  or  to  be 
granted,  or  to  any  contract  for  a  payment  on  death 
entered  into,  or  to  be  entered  into,  in  pursuance  of  the 
provisions  of  16  &  17  Yict.  c.  45,  and  27  &  28  Yict. 
c.  43,  or  either  of  those  Acts  (/),  or  to  any  engagement 
for  payment  on  death  by  any  friendly  society  {m) .  By 
51  Yict.  c.  8,  s.  19,  it  was  enacted,  that  no  assignment 
of  a  policy  of  life  assurance  should  give  the  assignee 
any  right  to  sue  for  the  amount  assured,  &c.  in  his  own 
name,  or  to  give  a  valid  discharge  therefor,  unless  such 
assignment  wer6  duly  stamped.  This  provision  was 
repealed  and  re-enacted  by  the  Stamp  Act,  1891  (54  & 
55  Yict.  c.  39,  s.  118).  A  written  agreement  to  exe- 
cute, on  request,  an  effectual  mortgage  of  a  policy 
deposited  as  a  security  for  a  loan  is  not  an  assignment 
within  the  meaning  of  the  Act  of  1867  (m).  See  also 
Life  Assurance  Companies  Act,  1872  (35  &  36  Yict. 
c.  41,  s.  7),  as  to  transfer  of  liability  under  a  policy. 

That  Act  is  only  intended  to  apply  to  the  relations 
between  the  assurance  company  and  the  persons  inter- 
ested in  the  policy,  and  in  no  way  affects  the  rights 
of  those  persons  inter  se.  So  that,  where  a  first  incum- 
brancer has  not  given  the  statutory  notice,  and  a  second 
incumbrancer,  with  knowledge  of  the  first  incumbrance, 
gave  the  statutory  notice,  it  was  held  that  the  second 
incumbrancer  did  not  thereby  gain  priority  (o).  And 
a  condition  providing  against  the  assignment  of  a  policy 
in  any  case,  and  a  clause  that  the  company  are  not  to 
be  bound  to  recognize  any  equitable  dealings  with  the 

U)  30  &  31  Viot.  0.  144,  s.  6.  («)  Spencer  v.  Olarke,  9  Cli.  D. 

(/c)  Id.  s.  8.  137_ 

(l)  These    statutes  are  partly  , ',    ,_  ,^  _,, 

repealed  by  45  &  46  Viot.  c   51.  (")  -^V^^wmm  v.  liewman,  28  Ch. 

(m)  Scottish,  ^c.  Soc.  v.  Fuller,  I*-  674 ;  Se  Eolmes,  29  Ch.  D. 

Ir.  K.  2  Eq.  53.  786. 
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policy,  does  not  prevent  a  policy-holder  dealing  with 
the  beneficial  interest  {p). 

Marine  Policies. — In  1868  the  Policies  of  Marine 
Assurance  Act  (31  &  32  Vict.  c.  86)  was  passed  to 
enable  assignees  of  marine  policies  to  sue  in  their  own 
names.  It  enacted  that  the  assignment  might  be  made 
by  indorsement  on  the  policy  in  the  words  of  the  form 
in  the  Schedule  to  the  Act,  or  to  the  like  effect  {q). 
And  that  when  a  policy  is  so  assigned  as  to  transfer 
the  beneficial  interest  in  it  to  any  person  entitled  to  the 
property  insured,  the  assignee  may  sue  in  his  own  name, 
and  any  defence  which  might  have  been  made  to  an 
action  brought  in  the  name  of  the  person  by  whom  or 
on  whose  account  the  policy  was  effected,  shall  be 
available  against  the  assignee  [r).  But  the  right  of 
an  assignee  is  restricted  to  such  cases  in  which  the 
assignee  could  have  sued  in  the  assignor's  name.  Where, 
on  a  contract  of  sale  of  goods  insured,  the  policy  was 
not  assigned,  nor  agreed  to  be  assigned,  an  effective 
assignment  could  not  be  made  after  the  assignor's 
interest  had  ceased  (s).  But  an  assignee  will  not  be 
debarred  from  suing  under  the  statute  by  the  mere  fact 
of  the  assignment  having  been  made  after  the  loss 
occurred  {t). 

Bankrupt's  Choses  in  Action. — The  first  introduction 
of  bankruptcy  law  was  by  34  &  35  Hen.  VIII.  c.  4, 
which  was  directed  against  all  debtors  who  fraudulently 
sought  to  evade  payment  of  their  debts  and  liabilities. 
This  statute  empowered  the  Lord  Chancellor  and  others 
to  seize  the  estates  of  bankrupts  and  distribute  them 
rateably  among  the  creditors.     By  13  Eliz.  o.  7,  the 


{p)  Re  Turcan,  40  Ch.  D.  5.  10  Q.  B.'  249  ;  tut  see,  per  Lush, 

[q)  31  &  32  Viot.  o.  86,  b.  2.  j.,  p.  254. 

(r)   Sect.  1.  ,,^     T,       7  .r.7       ■  -r      T,     n 

(«)  N.  of  England  Oil  Cake  Co.  (0  I'^V^  v.  *'leimng,  L.  R.  7 

T.  Archamgel  Inmirance  Co.,  L.  K.  Q.  B.  299. 
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Lord  Chanoellor  was  authorized  to  appoint  commis- 
sioners to  deal  as  they  might  think  fit  with  the  body 
and  property  of  bankrupts  ;  and  by  this  statute  the  law 
of  bankruptcy  was  restricted  to  traders.  By  4  Anne, 
c.  17,  and  10  Anne,  c.  15,  provision  was  made  for 
relieving  a  debtor  of  his  debts,  &c.,  upon  his  surrendering 
to  the  commission  and  conforming  with  the  directions 
of  the  bankruptcy  law.  The  bankrupt  was  enabled  then 
to  obtain  a  certificate  from  the  commissioners,  with  the 
consent  of  the  creditors,  which  discharged  him  from 
debts,  &c.,  owing  by  him  at  the  time  of  his  bankruptcy. 

By  6  Geo.  IV.  c.  16,  the  previous  enactments  relating 
to  bankrupts  were  consolidated  and  amended.  By  this 
statute  was  first  introduced  the  principle  of  deeds  of 
arrangement,  by  which  the  property  of  an  insolvent 
trader  was  made  available  for  the  common  benefit  of  his 
creditors  without  the  debtor  incurring  the  odium  of  bank- 
ruptcy, but  the  assent  of  all  the  creditors  was  necessary. 
Under  this  Act,  as  before,  trustees,  commonly  called 
"  assignees,"  were  chosen  and  appointed  by  the  creditors, 
and  to  these  trustees  or  "  assignees,"  the  bankrupt's 
property  was  assigned  by  the  commissioners,  under 
powers  vested  in  them  for  that  purpose  (m)  . 

By  1  &  2  Will.  lY.  c.  56,  official  assignees  were 
introduced,  and  substituted  for  those  hitherto  chosen  by 
the  creditors,  and  a  Court  of  Bankruptcy  was  instituted. 
This  statute  also  abolished  the  necessity  for  a  deed  of 
assignment  of  the  bankrupt's  property  by  the  commis- 
sioners to  the  assignees,  and  caused  all  the  debtor's 
estate  to  vest  in  the  official  assignees  by  virtue  of  their 
appointment  {v) . 

By  a  statute  passed  in  1844  (7  &  8  Vict.  c.  70) 
arrangements  for  composition  and  liquidation,  between 
the  debtor  and  a  majority  of  the  creditors,  were  greatly 


«(«)  5  Geo.  II.  u.  30. 
{v)  Kobson,  Bankruptoy,  Intro. 
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facilitated  and  made  binding,  subject  to  certain  condi- 
tions, Butthis  Act  only  applied  to  traders.  Further  pro- 
visions were  made  by  the  Bankrupt  Law  Consolidation 
Act,  1849  (12  &  13  Yict.  o.  106,  s.  224),  and  ultimately 
by  the  Act  of  1861,  which  applied  to  all  debtors,  whether 
traders  or  not,  other  provisions  were  made. 

The  Bankruptcy  Act,  1861  (24  &  25  Yict.  e.  134) 
enacted  that  every  deed  or  other  instrument  by  which  a 
debtor,  not  being  a  bankrupt,  conveyed  or  agreed  to 
convey  his  effects  and  estate,  or  the  main  part  thereof, 
for  the  benefit  of  his  creditors,  or  made  any  arrangement 
for  dealing  generally  with  his  affairs,  &c.,  &c.,  should 
be  registered  in  the  Court  of  Bankruptcy  within  twenty- 
eight  days  {id).  Deed  must  be  duly  stamped  («),  and  a 
memorandum  of  registration  indorsed  thereon  (y). 

But  this  Act  was  repealed  in  1869  (s),  and  the  assign-r 
ment  for  benefit  of  creditors  dealt  with  in  the  Bankruptcy 
Act,  1869  (32  &  33  Vict.  c.  71),  by  which  Act  such  an 
assignment  was  treated  as  an  act  of  bankruptcy  [a). 

But  that  Act  regulated  the  liquidation  hy  arrangement 
of  the  affairs  of  a  debtor,  without  proceedings  in  bank- 
ruptcy, and  provided  for  the  acceptance  of  a  composition, 
in  satisfaction  of  the  creditor's  claims  {b) . 

The  Act  of  1869  has  been  repealed,  and  all  matters 
relating  to  bankruptcy  are  now  governed  by  and  con- 
tained in  the  Bankruptcy  Act,  1883  (46  &  47  Vict. 
0.  62)  as  principally  amended  by  the  Act  of  1888 
(51  &  52  Viet.  c.  62)  and  the  Act  of  1890  (53  &  54 
Viet.  0.  71),  and  in  the  Bankruptcy  Eules,  1886(c), 
made  in  conformity  with  the  Act  of  1883  [d). 

The  assignees  in  bankruptcy  were  formerly  empowered 
to  sue  for  debts  owing  to  the  debtor  in  their  own  names 

(w)  24  &  25  Vict.  c.  134,  ss.  192,  {h)  Id.  ss.  125,  126  ;  and  Bauk- 

194.  ruptoy  Kules,  1870,  rr.  252,  253, 

[x]  Id.  s.  195.      iy)  Id.  s.  196.  315. 

\z)  By  32  &  33  Vict;  c.  83.  [c)  W.  N.  30tli  Oct.  1886,  Sup- 
fa)  32  &  33  Vict.  c.  71,  s.  6,  plement. 
par.  (1).  W  46  &  47  Vict.  u.  52,  s.  127. 
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for  the  benefit  of  creditors  (e).  And  by  the  Bankruptcy 
Act  of  1883,  the  property  of  a  bankrupt  vests  in  the 
trustees  in  bankruptcy,  as  has  been  stated,  and  in  that 
Act  "  property  "  is  expressly  stated  to  include  choses  in 
action  (/). 

For  further  references  see  foot-note  {g). 

Co.unty  Debentures. — By  the  County  Debentures  Act, 
1873  (36  &  37  Vict."  c.  35),  it  is  enacted  :— 

"  Any  person  entitled  to  any  nominal  debenture  may 
at  any  time  transfer  his  interest  therein  to  any  other 
person,  by  deed  duly  stamped,  and  every  such  transfer 
may  be  according  to  the  form  in  the  Schedule  to  this 
Act  or  to  the  like  effect,  and  may  either  be  indorsed  on 
the  debenture  or  be  made  by  a  separate  deed  "  {h). 

Such  transfer  must  be  registered  by  an  entry  thereof 
in  the  register  for  that  purpose  of  the  county  authority; 
and  transferee  has  no  claim  in  respect  of  the  debenture 
until  such  entry  is  effected  {i). 

Judgments  by  Cognovit  (Ireland). — By  two  Irish 
statutes,  9  Geo.  II.  c.  5,  and  25  Geo.  II.  c.  14,  conusees 
of  judgments  were  permitted  to  assign  them,  and  the 
assignees  were  allowed  to  sue  in  their  own  names. 

Statute  9  Geo.  II.  c.  5,  after  reciting  that  judgments, 
statutes  staple,  and  statutes  merchant  are  frequently 
assigned  for  valuable  considerations  and  to  protect  the 
purchase  of  estates,  but  are  no  more  than  equitable  - 
securities  in  the  hands  of  the  assignees,  and  that  as- 
signees of  such  judgments,  &c.,  as  the  law  then  stood, 
could  not  revive  or  discharge  the  same  in  their  own 
names,  but  in  the  name  of  the  conusees  of  such  judg- 
ments, &c.,  or  their  representatives,  which  was  often 

{/>)  12&13  Viot.-c.  106,  s.  141;      Viot.  u.  71,  s.  20).     See,    also, 
32  &  33  Viot.  0.  71,  sa.  i,  15,  22,      -VViUiama,  Bankruptcy;  Kobson, 

^\f)  46  &  47  Viot.  0.  52,  s.  168.       bankruptcy. 

^-  Id.   88.  50  (l)-(4),  62,  53,    W  36  &  37  Viot.  c.  35,  s.  13. 


.!.^ 


,  43  (amended  by  53  &  64    (i)  Id.  ».  14. 
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attended  witli  very  great  inconveniences,  and  the  conusee 
might,  after  such  assignment,  enter  satisfaction  on  the 
record  of  such  judgments,  &c.,  without  the  knowledge 
or  consent  of  the  assignee,  it  enacts :  "  That  where  any 
conusee  or  conusees  of  a  judgment  or  judgments, 
statute  staple  or  statute  merchant,  his,  her,  or  their 
executors  or  administrators  shall  assign  the  same,  such 
conusee  or  conusees,  his,  her,  or  their  executors  or 
administrators  shall  also  perfect  a  memorial  of  such 
assignment,"  with  such  formalities  as  therein  are  men- 
tioned (/).  "That  after  such  memorial  enrolled,  such 
assignee  or  assignees,  and  no  others,  may,  in  their  own 
names,  revive  such  judgment,  statutes,  Sfc,  and  take  out 
execution,  discharge  the  same,  and  enter  satisfaction  on  the 
record ;  and  that  the  conusor  or  conusors  of  such  judg- 
ment, &c.,  his,  her,  or  their  executors,  administrators, 
or  assigns  may,  upon  payment  to  such  assignee  or 
assignees,  plead  payment  specially  to  such  assignee  or 
assignees"  {k). 

The  statute  25  Geo.  II.  c.  14,  explained  and  amended 
the  former  Act,  and  enacted  "that  every  assignee 
of  every  judgment,  &c.,  his,  her,  or  their  executors, 

administrators,  or  assigns may  also  bring  an 

action  of  debt  or  otherwise  proceed  or  sue  thereon,  in 
his,  her,  or  their  own  name  or  names,  and  be  considered 
to  all  intents  and  purposes  in  the  place,  stead,  and 
condition,  either  in  law  or  equity,  of  the  assignor  or 
assignors "  {I).  And  by  virtue  of  the  above  enactments 
it  has  been  held,  that  the  assignee  of  an  Irish  judg- 
ment by  cognovit  may  sue  in  this  country  in  his  own 
name  {m). 

(y)  9  Geo.  II.  0.  5,  s.  1.  (,«)   Qi  GalUghan    v.     Thommd 

{*)  25  Geo.  II.  c.  14.  [1810].  »  Taunt.  82. 
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Book  III. 

ASSIGNABILITY  OF  CHOSES  IN  ACTION  SINCE 
THE  JUDICATURE  ACT,  1873. 


CHAPTBE  I. 

WHAT  CHOSES  IN  ACTION  AEE  WITHIN  THE  ACT. 

Having  dealt  with  the  assignability  of  choses  in  action 
at  common  law,  and  in  equity,  and  by  virtue  of  various 
statutory  enactments  prior  to  the  operation  of  the 
Judicature  Act,  1873  (36  &  37  Yict.  e.  66),  we  now 
proceed  to  consider  what  changes  have  been  wrought 
by  that  Act  in  respect  of  the  assignability  of  things  in 
action,  what  choses  in  action  are  affected  thereby,  what 
are  the  requisites  of  an  assignment  thereunder,  and 
what  consequences  ensue' from  failure  to  comply  there- 
with. 

It  is  provided  by  the  Supreme  Court  of  Judicature 
Act,  1873,  that : 

Any  absolute  assignment,  by  writing  under  the 
hand  of  the  assignor  (not  purporting  to  be  by 
way  of  charge  only),  of  any  debt  or  other 
legal  chose  in  action,  of  which  express  notice 
in  writing  shall  have  been  given  to  the  debtor, 
trustee,  or  other  person  from  whom  the  as- 
signor would  have  been  entitled  to  receive  or 
claim  such  debt  or  chose  in  action,  shall  be, 
and  be  deemed  to  have  been  effectual  in  law 
(subject  to  all  equities  which  would  have  been 
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entitled  to  priority  over  the  right  of  the  as- 
signee if  this  Act  had  not  passed),  to  pass  and 
transfer  the  legal  right  to  such  debt  or  chose 
in  action  from  the  date  of  such  notice,  and  all 
legal  and  other  remedies  for  the  same,  and 
the  power  to  give  a  good  discharge  for  the 
same,  without  the  concurrence  of  the  assignor : 
Provided  always,  that  if  the  debtor,  trustee, 
or  other  person  liable  in  respect  of  such  debt 
or  chose  in  action  shall  have  had  notice  that 
such  assignment  is  disputed  by  the  assignor 
or  any  one  claiming  under  him,  or  of  any 
other  opposing  or  conflicting  claims  to  such 
debt  or  chose  in  action,  he  shall  be  entitled,  if 
he  think  fit,  to  call  upon  the  several  persons 
making  claim  thereto  to  interplead  concerning 
the  same,  or  he  may,  if  he  think  fit,  pay  the 
same  into  the  High  Court  of  Justice  under 
and  in  conformity  with  the  provisions  of  the 
Acts  for  the  relief  of  trustees  (a). 
Upon  analysing  this  section  it  will  be  found  that  it 

applies  only  to  such  assignments  as  fulfil  the  following 

conditions : — 

1.  The  assignment  must  be  an  absolute  assignment; 

and  not  purporting  to  be  by  way  of  charge 
only. 

2.  It  must  be  in  writing,  signed  by  the  assignor. 

3.  It  must  be  an  assignment  of  a  legal  chose  in 

action. 

4.  Express  written  notice  of  the  assignment  must  be 

given  to  the  debtor,  or  other  person  obliged  to 

pay. 
The   assignee's  title    is    not  complete  until  notice 
given  ;  his  legal  right  to  the  chose  in  action  dates  from 
notice.     And  when  these  conditions  are  complied  with, 

(«)  36  &  37  Vict.  c.  66,  s.  25  (6). 
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the  assignee  takes  the  assignment  subject  to  all  the 
equities  capahle  of  being  enforced  against  the  assignor 
by  the  debtor  or  other  such  obligor  at  the  date  of  the 
notice  of  the  assignment. 

Before  proceeding  to  discuss  the  various  points  which 
arise  under  the  sub-section  above  quoted,  it  is  important 
to  state  generally  the  effect  of  it  upon  the  assignment  of 
choses  in  action. 

This  sub-section  makes  provision  for  the  assignment 
of  certain  choses  in  action,  and  somewhat  modifies  the 
enactment  of  sect.  24.  For  sects.  24  and  25  remove 
what  was  for  a  long  time  looked  upon  as  an  anomaly ; 
that  different  Courts  recognized  different  rights  and 
duties,  applied  different  remedies  to  the  same  case,  and 
in  some  instances  enforced  rules  of  law  which  were  in 
conflict  with  one  another. 

The  effect  of  sect.  24  has  been  summarized  thus  : — 
The  plaintiff  may  assert  an  equitable  claim  in  any 

Court. 
The  plaintiff  may  obtain  an  equitable  remedy  in 

any  Court. 
The  defendant  may  raise,  in  any  Court,  anything 
which  would  formerly  have  been  good  by  way 
of  answer  if  the  suit  had  been  brought  in 
Chancery,  or  would  have  afforded  ground  for 
an  injunction  if  the  action  had  been  brought 
at  law. 
The  defendant  may  assert  by  way  of  counterclaim 
against  the  plaintiff,  any  claim,  legal  or  equit- 
able, which  he  might  have  raised  by  a  cross- 
suit  at  law  or  in  equity. 
The  defendant  may  obtain  relief  relating  to  or 
connected  with  the  original  subject  of  the 
action  against  other  persons,  whether  already 
parties  or  not. 
Every  Court  is  to  recognize  equitable  rights  inci- 
dentally appearing. 
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No  cause  is  to  be  restrained  by  iii]'unction ;  but 
wbat  would  bave  been  ground  for  injunction 
is  to  be  raised  by  way  of  defence,  or  upon  an 
application  to  stay  proceedings;  or  if  more 
conyenient  the  cause  may  be  transferred  to 
another  Division. 
Subject  to  these  provisions  common  law  rights  and 

duties  are  to  be  recognized. 
Every  Court  is  to  apply  all  appropriate  remedies, 
and  dispose  of  all  matters  in  controversy  {b). 
And  sect.  25  (11)  has  removed  the  conflict  between 
rules  of  law  and  rules   of  equity  by  enacting  that: 
"  Grenerally,  in  all  matters  not  hereinbefore  particularly 
mentioned,  in  which  there  is  any  conflict  or  variance 
between  the  rules  of  equity  and  the  rules  of  the  common 
law  with  reference  to  the  same  matter,  the  rules  of 
equity  shall  prevail." 

In  construing  the  sub-sections  of  sect.  25,  it  may  be 
said  generally,  that  where  the  rule  expressly  provided 
by  the  Act  is  less  extensive  than  the  former  rule  of  the 
system  from  which  it  is  borrowed,  such  rule  must  be 
taken  to  be  modified  to  the  extent  indicated  by  each 
sub-section  itself. 

By  the  sub-section  under  discussion  it  is  intended 
that  if  a  charge  is  made  by  way  of  absolute  assignment, 
the  assignee  should  have  power  to  recover  the  subject- 
matter  so  charged  and  to  give  a  receipt  for  it.  And  as 
it  has  been  already  pointed  out,  such  a  power  was  always 
given  him  in  such  cases  in  good  conveyancing. 

The  sub-section  relates  to  procedure,  and  does  not 
make  anything  an  assignment  which  was  not  an  assign- 
ment before,  either  at  law  or  in  equity.  It  gives  no 
new  right  of  action  which  did  not  exist  before  (c) .  It 
gives  no  new  rights,  but  only  a  new  mode  of  enforcing 


(i)  Wilson,     Judicature    Act,  (c)  Schneder  v.  Central  Bank  of 

p.  15.  London  [1876],  24  W.  R.  710. 
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old  rights  ((f).  It  does  not  apply  to  assignments 
■which  are  not  absolute,  or  which  purport  to  he  by 
■way  of  charge  only;  it  does  not  apply  to  choses  in 
action  which  are  not  legal  choses  in  action.  There  are 
assignments  of  choses  in  action  which  were  not  valid  at 
law,  but  valid  in  equity,  heforp  the  Act,  yet  are  not  now 
within  this  sub-section,  and  consequently  still  need  the 
old  procedure  formerly  in  use  in  equity  when  it  is 
necessary  to  enforce  such  assignments.  So  that  in  an 
action  by  an  equitable  assignee  of  a  debt  or  other  chose 
in  action  {i.e.,  where  the  case  does  not  come  within  the 
operation  of  the  section),  an  application  under  Ord.  XVI. 
r.  2,  to  add  the  name  of  the  assignor  as  plaintiff,  will 
only  be  granted  upon  proof  of  his  consent,  or  upon 
proof  that  he  has  been  communicated  with,  and  all 
terms  necessary  for  his  protection  from  liability  offered 
to  him  (e).  And  in  all  cases  which  come  within  the 
statute,  the  old  principle  of  the  assignment  being  subject 
to  equities  still  prevails,  and  operates  against  the  assignee 
and  in  favour  of  the  debtor  as  before  the  Act.  For  the 
debtor  is  entitled  to  the  same  rights  by  way  of  defence 
and  counterclaim  as  he  was  formerly  (/). 

And  in  like  manner,  the  old  rule  in  bankruptcy,  that 
where  the  legal  owner  of  a  debt  is  a  mere  trustee  for 
a  beneficial  owner,  the  legal  owner  cannot  sustain  a 
petition  for  adjudication  in  bankruptcy  against  the 
debtor  without  the  concurrence  of  the  beneficial  owner 
in  the  petition,  was  unaffected  by  this  sub-section  {g). 
But  the  sub-section  does  transfer  the  debt  or  other  legal 
chose  in  action,  by  the  assignment,  to  the  assignee,  and, 
by  also  transferring  to  him  all  the  legal  and  other 
remedies  for  the  same,  it  gives  him  the  power  to  sue 

{d)   Walker    v.    Bradford,     Old  (/)    Walher    v.    Bradford    Old 

Bank  [1884],  12  Q.  B.  D.  515;       Bank,   supra;  Sudson  t.  I'emy- 
Sead  T.  Brown  [1888],  22  Q.  B.  D.       ^^^^^  ^jggg^^  gj  ^  ^   ^22. 

le)  Turquand  v.  Fearon  [1879],  is)  In  re  Adams,  Bx parte  CuUey 

4Q.>B.  D.  280.  [1878],  27  "W.  K.  28. 
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for  the  subject-matter  in  his  own  name,  and  to  give  a 
good  discliarge  for  it,  without  the  concurrence  of  the 
assignor.  And  therefore  the  assignee  of  a  judgment 
debt  may  issue  garnishee  proceedings  and  all  such  pro- 
ceedings as  execution,  judgment  summons,  attachment, 
and  attachment  of  debts  generally  (A).  But,  as  it  has 
been  above  pointed  out,  the  assignee  must  be  both 
legal  and  equitable  owner  of  the  chose  in  action  in 
order  to  present  a  petition  in  bankruptcy,  in  his  oivn 
name,  against  the  debtor  («). 

The  proviso  to  the  sub-section  will  be  specially  dealt 
with  under  "Practice"  (/). 

Let  us  here  consider — 
What  c/ioses  in  action  are  within  the  purview  of  the  Act  ? 

The  answer  clearly  is,  debts  or  other  legal  choses  in 
action.  But  what  are  legal  choses  in  action  within  the 
meaning  of  the  statute  ?  We  know  that  before  the  Act 
legal  choses  in  action  were  such  choses  as  were  recover- 
able only  in  a  court  of  law,  and  such  as  were  not 
equitable  choses  in  action. 

Examples  of  these  legal  choses  in  action  have  been 
already  given  in  an  earlier  chapter,  and  need  not  be 
here  repeated. 

It  was  formerly  contended  by  some  that  the  new  Act 
meant  legal  choses  in  action  to  be  such  as  had  generally 
been  so  described ;  and  that  it  would  have  been  incon- 
sistent to  have  included  thereunder  equitable  choses  in 
action  (as  generally  understood)  because  the  owner,  or 
assignor,  himself  could  not  recover  them  at  law,  and 
there  would  have  been  an  absurdity  in  allowing  his 
assignee  to  do  so  {k).     Might  it  not  also  be  contended 

(A)  S,ee,a\so,  GoodmcmY.BoUn-  [le)  Goodeve,  Pers.  Pro.  [1892], 

son  [18861,  18  Q.  B.  D.  332.  1*8.     And  see  1  Wh.  &  Tud.  Eq. 

'-         -■  140,  141  ;  1  Encyel.  355  ;  Colonial 

{i)  See  note  (17),  ante,  p.  144.  Sa^k  v.  Whinney  [1886],  11  Ap. 

(j)  Post,  Bk.  VII.  Ca.  426. 
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that  "  debt  or  other  legal  chose  in  action  "  meant  ohoses 
in  action  of  a  kind  similar  to  debt,  &c.  according  to  the 
ejusdem  generis  construction?  There  is  some  doubt 
■whether  the  word  was  opposed  to  "  equitable "  rather 
than  to  any  other  word,  or  was  used  as  synonymous  with 
"  lawful."  But,  as  we  are  aware,  hj  this  same  Act  the 
fusion  of  law  and  equity  was  effected,  and  in  the  light 
of  that  fact  it  is  difficult  to  ascertain  with  anything 
like  precision  what  choses  come  within  the  operation  of 
the  statute.  The  Act  gives  no  definition,  as  it  should 
have  done  ;  and  we  are  left  to  obtain  what  illumination 
is  possible  from  the  context  in  the  sub-section,  and  from 
judicial  decisions  upon  cases  coming  within  the  operation 
of  the  Act.  Thef  e  seems  to  be  some  hint  in  the  context 
that  a  wider  interpretation  is  to  be  put  upon  the  term 
"  legal  chose  in  action  "  than  was  attached  to  it  prior  to 
the  Act,  for  it  speaks  of  notice  to  the  trustee,  which 
would  imply  an  assignment  of  funds  in  the  hands  of  a 
trustee  in  respect  of  which  the  assignee  would  have  a 
beneficial  interest  by  virtue  of  the  assignment.  But 
then  such  a  claim  brought  against  a  trustee  would  have 
been  an  equitable  claim  before  the  Act,  and  for  that  the 
assignee  would,  quite  apart  from  the  statute,  have  been 
entitled  to  bring  the  proceedings  in  his  own  name  in  a 
Court  of  Equity. 

Indeed,  as  we  have  seen  already,  such  an  assignment 
need  not  be  in  writing.  But  under  this  Act  it  would 
appear  that  the  assignment  of  such  an  interest  is  the 
assignment  of  a  legal  chose  in  action.  If  that  be  so,  it 
must  follow  that  the  sub-section  is  not  restricted  to  that 
class  of  choses  in  action  which,  prior  to  the  Act,  were 
known  as  legal,  in  opposition  to  equitable.  Indeed,  it 
seems  certain,  on  many  grounds,  that  the  expression 
used  is  not  so  limited  as  only  to  be  applicable  to  such 
choses  in  action  as  were  recoverable  at  law,  prior  to  36 
&  37  Vict.  0.  66,  and  that  it  must  extend,  at  least,  to 
all  those  choses  in  action  which  the  oivner  could  now 
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recover  by  an  action  in  the  Queen's  Bench  Division, 
independently  of  any  question  of  assignment.  Yet 
legacies,  trust  funds,  and  claims  against  the  estate  of  a 
deceased  which  is  heing  administered  in  the  Chancery 
Division,  are  presumably  still  considered  equitable  choses 
in  action,  and  consequently  not  within  the  operation  of 
the  statute.  Yet  in  a  case  where  the  subject-matter  of 
the  assignment  was  the  balance  of  a  share  due  to  a 
residuary  legatee  from  the  trustees  and  executors  under 
a  will,  it  was  held  that  the  assignment  came  within  the 
sub-section.  The  facts  were  as  follows  : — The  defend- 
ants, who  were  executors  and  trustees  under  a  will, 
sent  to  A.,  who  was  a  residuary  legatee,  a  statement  of 
account  showing  a  balance  due  to  A.  on  account  of  his 
share  in  a  residuary  estate.  A.,  who  lived  in  Australia, 
sent  this  account  to  his  daughter  B.,  the  plaintiff,  with 
a  direction  on  it  in  his  handwriting  instructing  the 
trustees  to  pay  B.  the  said  balance.  B.  gave  notice  in 
writing,  as  required  by  statute,  to  the  defendant  trus- 
tees, who  refused  to  be  bound  by  the  assignment.  It 
was  held  that  the  document  was  a  valid  assignment  of 
the  balance  in  the  hands  of  the  defendant  trustees,  and 
that  B.  was  entitled  to  recover  it,  under  the  assignment, 
either  at  law  or  in  equity  {It).  Indeed,  acting  under 
the  new  powers  conferred  by  sect.  24  of  this  Act,  the 
Court  were  quite  prepared  to,  and  indeed  did,  give 
efEect  to  the  assignment,  whether  considered  as  coming 
within  the  sub-section  or  not.  "  Everything  has  been 
.  done  necessary  to  make  a  voluntary  assignment  a  com- 
pleted act,  and  a  Court  of  Law,  as  well  as  a  Court  of 
Equity,  will  complete  the  assignment"  {I).  And  that 
action  was  brought  and  determined  in  the  Queen's 
Bench  Division.  On  the  other  hand,  a  case  of  an 
assignment  of   a  mortgage  debt  was  brought  in  the 


{k)  Harding  v.  Earding  [1886],  17  Q.  B.  D.  446. 
[l)  Id.  447. 
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Chancery  Division,   and  was   also   determined  to  be 
within  the  statute. 

In  that  case  the  facts  were  shortly  these  : 
The  action  was  brought  on  covenants  entered  into  by 
one,  A.  The  plaintiff,  B.,  was  the  assignee  of  the  debts 
covenanted  to  be  paid,  and  of  the  benefit  of  the  cove- 
nants. The  defendant,  C,  was  the  surviving  executor 
and  trustee  of  the  will  of  A.  The  covenants  sued  upon 
were  contained  in  two  mortgage  deeds.  The  object  of 
the  action  was  to  recover  payment  of  the  balance  owing 
on  account  of  the  debts  out  of  the  assets  of  the  estate  of 
the  deceased,  A.,  which  were  retained  by  the  defendant 
for  his  own  use  as  a  beneficiary  under  the  will.  The 
assignment,  moreover,  was  made  before  the  passing  of 
the  Act  of  1873 ;  but  before  commencing  action,  and 
after  the  Act  of  1873  came  into  operation,  B.,  the 
assignee,  gave  notice  in  writing  as  required  by  statute. 
It  was  held,  that  the  assignment  was  within  the  statute, 
and  that  the  statute  was  retrospective,  so  as  to  apply  to 
a  debt  assigned  before  the  passing  of  the  Act  (ot).  A 
solicitor's  bill  of  costs  is  a  chose  in  action  within  the 
section.  The  facts  of  a  case  deciding  this  are  of  interest. 
A.,  a  solicitor,  had  a  bill  of  costs  against  B.  for  profes- 
sional work  done.  Before  delivering  a  bill  to  B.  signed 
as  required  by  statute  (m),  A.  assigned  to  0.  the  bill  of 
costs  and  the  right  to  recover  on  it.  C,  more  than  a 
month  before  he  commenced  action,  delivered  to  B.  the 
bill  of  costs  enclosed  in  a  letter  signed  by  C.  Upon 
these  facts  it  was  contended  against  the  plaintiff  assignee 
that  he  was  not  an  assignee  within  the  Solicitors  Act, 
1843  (») ;  that  "  assignee  "  in  that  Act  meant  "  assignee 
in  bankruptcy  "  ;  that  it  was  sought  to  make  the  word 
include  assignee  of  a  chose  in  action  who  before  the 
Judicature  Acts  could  not  have  brought  an  action  in 


(m)  mhh  V.    Walker,   (1893)  2  («)  Solicitors  Act  (6  &  7  Vict. 

Ch.  432.  0.  73),  s.  37. 
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his  own  name,  and  consequently  could  not  have  heen 
contemplated  as  a  person  who  was  to  sign  a  bill  of 
costs ;  and  furtherj  that  there  was  no  debt  which  the 
solicitor  could  assign  till  he  was  himself  in  a  position 
to  recover  a  debt — that  is,  till  he  had  complied  with  the 
conditions  imposed  by  the  statute ;  and  as  he  never 
delivered  a  signed  bill,  the  assignment  was  not  one  that 
came  within  the  terms  of  sect.  26,  sub-sect.  6,  of  Judi- 
cature Act,  1873,  as  an  absolute  assignment  of  a  debt 
or  other  legal  chose  in  action.  But  it  was  held,  that 
C,  the  assignee,  was  an  assignee  within  the  Solicitors 
Act,  1843  ;  that  he  had  complied  with  the  conditions  of 
that  Act ;  and  that  the  assignment  was  within  sect.  25, 
sub-sect.  6,  of  the  Judicature  Act,  1873,  so  as  to  enable 
him  to  sue  and  recover  the  amount  in  his  own  name. 
It  was  further  said  that  if  0.  could  not  sue  it  would 
come  to  this,  that  no  one  was  in  a  position  to  sue  for 
the  bill  of  costs,  for  A.  had  assigned  his  right  of  action, 
and  was  not  the  person  suing,  and  the  general  result 
would  be  that  the  right  to  recover  a  bill  of  costs  could 
never  be  assigned  (o) . 

Again,  a  landlord  borrowed  money  of  the  plaintifiP, 
and  gave  him  a  letter  addressed  to  B.  (the  landlord's 
tenant)  directing  B.  to  pay  to  the  plaintiff  the  rent 
until  the  order  should  be  countermanded  by  the  plain- 
tiff. The  plaintiff  posted  this  letter  to  B.,  together 
with  a  further  letter  written  by  himself  stating  the 
facts.  It  was  contended  against  the  plaintiff  that  the 
assignment  was  by  way  of  security,  and  not  absolute, 
and  that  the  case  was  not  within  the  sub-section.  Held, 
that  it  was  an  absolute  assignment,  and  within  the 
operation  of  sub-sect.  6,  sect.  26,  Judicature  Act,  1873, 
and  that  the  plaintiff  could  sue  the  tenant  for  the 
rent  {p). 

(o)  IngU  V.  McCutchan  [1884],  2  C.  M.  &  E.  665;  EngUhart  v. 

12  Q.  B.  D.  518.    See,  also,  Penley  Moore  [1846],  15  M.  &  W.  548. 
V.   Anstruiher   [1883],   52   L.  J.  (p)  Knill  v.  Prowse  [1884],  33 

Oh-  367;  Lester  V.  Lazarus  [1835],  W.  K.  163. 
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The  section,  moreover,  applies  to  debts  not  due  at  the 
date  of  the  assignment.  For  instance,  A.  agreed  to 
build  a  vessel  for  B.,  the  price  of  which  was  to  be  paid 
by  instalments.  Before  the  vessel  was  finished,  A., 
being  in  debt  to  0.,  directed  B.,  by  an  instrument  in 
writing,  to  pay  to  0.  100^.  out  of  moneys  due  or  to 
become  due  from  B.  to  A.  At  the  time  of  giving  this 
direction  all  the  instalments  which  were  due  had  been 
paid  by  B.  to  A.  Notice  in  writing  of  the  above- 
mentioned  instrument  was  given  to  B.,  but  he  refused 
to  be  bound  by  it,  and  afterwards  paid  to  A.  the  balance 
of  the  price  of  the  vessel,  amounting  to  more  than  100/. 
It  was  held,  that  C.  was  entitled  to  recover  100/.  from 
B.,  notwithstanding  that  B.  had  made  the  subsequent 
payments  to  A.  Coleridge,  O.J.,  said :  "  The  Legisla- 
ture uses  the  words  '  any  absolute  assignment,'  and  it 
may  be  said  that  absolute  assignment  does  not  include 
what  in  strictness  is  rather  an  agreement  to  assign  a 
debt  when  it  arises  than  the  present  assignment  of  a 
debt  that  has  arisen.  When,  however,  the  general 
object  of  this  section  is  looked  at,  and  when  one  re- 
members that  the  reason  of  it  was  to  give  a  right  to  an 
action  at  law  in  cases  which  would  have  been  the 
subject-matter  of  a  bill  in  equity,  and  when  it  is  recol- 
lected that  an  agreement  in  equity  to  assign  a  future 
debt  would  have  been  enforced,  it  appears  to  me  that  it 
is  no  straining  of  the  words  of  this  section  to  construe 
the  request  to  pay  as  an  absolute  assignment  of  a  debt 
or  chose  in  action,  the  words  of  the  enactment  being 
not  merely  '  a  debt,'  but  also  a  '  chose  in  action,'  and  I 
think  that  it  was  intended  to  include  a  case  of  this  kind. 
I  do  not  think  I  am  straining  the  words  of  this  section 
in  holding  that  this  order  is  within  their  meaning"  {q). 
Another  case   similar  in  kind  was  where  a  building 


(q)  Brice  v.  Bannister  [1878],  3  Q.  B.  D.  674,  575  ;  Buck  v.  Eohson 
[1878],  3  Q.  B.  D.  686.     But  see  post,  pp.  154  et  seq. 
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contract  provided  that  payments  should  be  made,  as  the 
work  proceeded,  of  such  sums  on  account  of  the  price  of 
the  work  as  should  be  stated  in  the  certificates  of  an 
architect,  such  certificates  to  be  given  at  the  architect's 
discretion  at  the  rate  of  80  per  cent,  upon  the  contract 
value  of  the  work  done  at  the  dates  of  such  certificates, 
and  that  the  remaining  20  per  cent,  should  be  retained 
till  the  completion  of  the  work.  The  contract  empowered 
the  building  owners,  in  the  event  of  the  contractors 
committing  an  act  of  bankruptcy,  to  discharge  them 
from  the  further  execution  of  the  work,  and  employ 
some  other  person  to  complete  it,  and  to  deduct  from 
the  contract  price  the  amount  paid  to  such  other  person 
for  completing  the  same. 

The  contractors  assigned  a  definite  portion  of  the 
retention  moneys  (/.c,  the  remaining  20  per  cent, 
unpaid)  due  and  owing  to  them,  or  to  become  thus  due 
and  owing,  to  the  plaintiffs  ly  way  of  mortgage,  and 
notice  of  the  assignment  was  given  to  the  building 
ovmers.  At  the  date  of  such  assignment  the  architect 
had  certified  to  an  amount  trebly  as  great  as  that 
assigned.  Further  assignments  were  subsequently  made 
for  further  advances  in  a  similar  manner.  After  making 
such  assignments  the  contractors  filed  a  petition  for 
liquidation,  the  works  then  remaining  incomplete. 

A  trustee  in  liquidation  and  a  committee  of  inspection 
were  appointed.  The  trustee,' in  pursuance  of  a  resolu- 
tion of  the  committee,  completed  the  work,  himself 
advancing  money  for  that  purpose,  of  which  an  amount 
exceeding  that  of  the  retention  moneys  assigned  as 
aforesaid  was  still  unpaid.  There  were  no  other  assets 
from  which  the  trustee  could  be  recouped  in  respect  of 
his  outlay.  The  trustee  and  the  assignees  (the  mort- 
gagees) both  claimed  from  the  building  owners  the 
amount  of  the  retention  moneys  assigned  as  aforesaid. 
The  building  owners  interpleaded.  It  was  held,  that  in 
the  absence   of    anything  to   show  that  the  building 
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owners  had  exercised  their  power  of  taking  the  work 
out  of  the  contractors'  hands,  the  trustee  must  be  con- 
sidered to  have  completed  the  work  under  the  original 
contract  as  trustee  of  the  contractors'  estate,  and  not  as 
a  person  employed  to  complete  the  work  in  substitution 
for  the  contractors ;  that  the  assignment  of  the  retention 
moneys  held  good  as  against  the  trustee  ;  and  that  the 
mortgagees  were  therefore  entitled  to  succeed  (r). 

This  case  and  another  cited  in  the  footnote  (r)  are 
interesting  to  note,  for  both  are  assignments  not  within 
the  section,  since  they  purport  to  be  by  way  of  charge 
only,  and  therefore  were  equitable  assignments,  and  yet 
the  proceedings  are  taken  upon  such  assignments  in  the 
Queen's  Bench  Division. 

A  balance  at  the  bank  is  a  chose  in  action  within  the 
section.  Thus,  by  a  deed  of  assignment  A.  assigned  all 
moneys  then  or  thereafter  to  be  standing  to  the  credit 
of  A.  at  a  bank  to  a  trustee,  upon  trust  for  A.  for  life, 
and  after  A.'s  death  on  other  trusts.  At  the  date  of 
the  assignment  A.'s  balance  at  the  bank  was  48/. ;  at 
his  death  it  was  217/. 

Notice  was  not  given  until  after  A.'s  death.  In  an 
action  to  recover  from  the  bank  2171,  held,  that  at 
the  time  of  A.'s  death  the  balance  was  a  debt  or  legal 
chose  in  action  within  the  meaning  of  the  Act,  and  that 
the  notice  was  sufficient  (s). 

In  like  manner,  an  interest  in  maintenance  under  a 
will  may  fall  within  the  operation  of  the  section  {t) ; 
and  a  judgment  debt  will,  of  course,  come  within  the 
Act  (w),  and  so  will  a  debt  certified  as  due  from  a  com- 


(r)  Drew  v.  Josolyne  [1887],  18  Tailby  t.  Official  Receiver  [1888], 

Q.  B.  D.  690.    See,  also,  Ex  parte  13  Ap.  Oa.  623. 

Moss,  14  Q.  B.  D.  310.  (t)  In  re  Coleman  [1888],  39  Ch. 

/  V   -n^  ,7  -o     j.r    .7^;jD     7  D.  443.     Cp.  Re  Turcan,  40  Ch. 

(s)   Walker  \.  Bradford  Old  Bank  D   5 

[1884],  12  Q.  B.  D.  611.  See,  also,  \„)  Goodman  v.  Robinson  [1886], 

i?M)?;«50«v.i7'ff??,12Q.B.D.3l7;  18  Q.  B.  D.  332. 
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pany  in  liquidation  (v)  ;  so,  too,  moneys  to  become  due 
on  a  policy  of  assurance  (iv). 

The  assignment  of  instalments  whicli  accrued  due 
from  time  to  time  under  a  hiring  agreement  would  also 
be  within  the  section,  for  that  is  a  debt  due  at  the  date 
of  assignment,  though  not  payable  until  a  future  time ; 
and  such  an  assignment  would  be  good  against  the 
trustee  in  bankruptcy  arising  subsequently  to  the  assign- 
ment («). 

But  a  mere  agreement  to  lend  money  does  not  give 
rise  to  "  a  debt  or  other  legal  chose  in  action  "  within 
the  meaning  of  the  Act.  Thus,  A.  owned  some  building 
land,  and  entered  into  an  agreement  with  B.,  a  builder, 
whereby  B.  was  to  erect  certain  houses  at  Ms  (B.'s)  oion 
expense  on  A.'s  land,  and  when,  they  were  completed  A. 
was  to  grant  to  B.  leases  of  the  same  at  a  certain  rent. 
After  B.  had  commenced  to  build,  a  verbal  agreement 
was  made  between  A.  and  B.  by  which  A.  promised  to 
make  certain  advances  to  B.  up  to  the  sum  of  250/., 
and  such  advances  were  to  be  made  at  the  discretion  of  A. 
Some  considerable  portion  of  this  agreed  amount  of  loan 
had  been  advanced  by  A. ;  but  before  the  houses  weije 
completed  B.  directed  a  letter  to  0.  (to  whom  B.  was 
indebted  for  materials  supplied)  in  which  B.  authorized 
and  requested  A.  to  pay  to  0.  60/.  out  of  the  moneys 
due  or  to  become  due  to  B.  Notice  in  writing  of  this 
letter  was  given  to  A.,  and  upon  this  0.  brought  action 
against  A.  for  the  50/.  Although  not  so  stated  in  the 
report,  it  would  seem  there  were  no  moneys  referred  to 
in  the  letter  other  than  the  balance  of  the  250/.  which 
had  been  promised  by  A.,  and  the  question  was,  whether 
such  a  promise  constituted  a  debt  or  other  legal  chose  in 
action  ?    It  was  Iield,  that  it  did  not  (y).    It  will  be  seen 

(v)  In    re    Moss  Bay,    §e.    Co.  (.i;)  J«  reiJai'ts  [1888],  22  Q.  B. 

[1891],  8  T.  L.  E.  63,  475.  '^'S\ay  v.  Lane,  (1894)  64  L.  J. 

{w)  He  Tunan,  40  Ch.  D.  5.  Q.  B.  236. 
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that  such  a  deoision  was  good  on  two  grounds :  First, 
there  was  no  consideration  to  support  the  promise,  and 
a  mere  agreement  to  lend  money  could  not  he  en- 
forced (s),  nor  would  specific  performance  of  a  mere 
promise  to  lend  money  he  decreed  in  equity  (a) ;  secondly, 
the  advances  were  to  he  made  entirely  at  A.'s  discretion. 
And  it  is  quite  clear  that  the  exercise  of  his  discretion 
was  manifested  in  his  refusal  to  pay  in  terms  of  the 
letter. 

This  case  is,  of  course,  to  he  distinguished  from  the 
earlier  one  cited  (b),  where  the  payment  hy  instalments 
of  certain  sums  of  money  was  a  term  in  the  contract, 
and  enforceahle  at  law  by  the  contractor  against  the 
person  who  promised,  and  consequently  was  enforceable 
by  the  contractor's  assignee.  But  even  in  respect  of 
this  case  {Brice  v.  Bannister),  it  has  lately  been  ques- 
tioned whether  such  a  transaction  came  within  the 
operation  of  the  sub-section,  owing  to  the  fact  that  if  it 
were  an  assignment  (which  also  is  doubted)  it  was  an 
assignment  not  of  a  debt,  but  of  only  a  part  of  a  debt ; 
and  the  Act  does  not  say  "  or  any  part  of  a  debt  or 
chose  in  action."  Hence  it  is  questionable  whether  an 
assignment  of  2^art  of  an  entire  debt  is  within  the 
enactment.  If  it  be,  it  would  seem  to  leaTC  it  in  the 
power  of  the  original  creditor  to  split  up  the  single  legal 
cause  of  action  for  the  debt  into  as  many  separate  legal 
causes  of  action  as  he  might  think  fit  (c) .  At  least,  so 
it  has  been  suggested ;  but  was  this  not  also  possible 
and  permissible  in  equity  ?  and  would  it  not  be  still 
allowed  to-day,  beyond  doubt,  in  cases  of  equitable 
assignment  and  all  other  valid  assignments  not  falling 
within  the  Act  ? 

Nevertheless,  there  is  another  point  to  be  considered 

(z)   Western  Wagon  Co.  v.  West,  Beav.  371. 

(1892)  1  Ch.  271.  (b)  JBrice  v.  Bannister,  3  Q.  B. 

(«)  Rogers  v.  Challis,  27  Beav.  D.  569. 

175  ;  Zarios  v.   Ourett/,  L.  R.  5  (c)  Durham  v.  Eoiertson,  (1898) 

P.  0.  3i6  ;  Siehel  v.  Moscnthal,  30  1  Q.  B.  774. 
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in  connection  with  the  case  mentioned,  namely,  the 
question  of  assignability  of  a  claim  for  an  unliquidated 
amount.  Supposing  the  nature  of  the  agreement  entered 
into  between  A.  and  B.  in  respect  of  the  loan  had  been 
such  as  to  be,  while  not  specifically  enforceable,  yet 
actionable  for  damages  for  breach  by  non-performance, 
and  that  when  such  breach  had  been  committed  B.  had 
assigned  his  right  of  action  in  respect  thereof  to  0. 
Question,  would  C.  have  been  able  to  sue  A.  upon  such 
assignment  ?  Lord  Esher,  M.  E.,  was  decidedly  of 
opinion  that  "  such  a  right  of  action  is  not  assign- 
able" {d).  It  is  respectfully  submitted  this  statement 
in  itself  is  not  of  great  weight,  no  ground  being  given 
for  it.  But  in  his  judgment,  in  the  same  case,  Eigby, 
L.  J.,  goes  farther  and  says :  "  A  legal  chose  in  action 
is  something  which  is  not  in  possession,  but  which  must 
be  sued  for  in  order  to  recover  possession  of  it.  It  does 
not  include  a  right  of  action,  such  as,  for  instance,  a 
right  to  recover  damages  for  a  breach  of  contract,  or  a 
legal  right  to  recover  damages  arising  out  of  an  assault, 
for  if  the  argument  on  behalf  of  the  plaintiff  be  correct, 
such  a  right  would  be  assignable,  and  this  sub-section 
of  the  Judicature  Act  would  materially  affect  the  law 
of  champerty  and  maintenance"  (e).  It  is  submitted 
that  this  dictum  is  not  tenable  in  the  face  of  many 
judicial  decisions.  The  dictum  declares  three  things — 
(i)  that  a  right  of  action  is  not  a  legal  chose  in  action  ; 
(ii)  that  if  it  were,  it  would  be  assignable  under  the 
Act ;  and  (iii)  that  if  it  were  so,  the  Act  would  affect 
the  law  of  champerty  and  maintenance. 

In  respect  of  (i)  it  is  enough  to  say  briefly,  in  this 
place,  that  a  legal  chose  in  action  has  always  been  con- 
sidered as  one  which  was  enforceable  at  law ;  that 
Blackstone  and  many  other  writers  of.  authority  (cited 
and  discussed  in  an  earlier  part  of  the  present  work) 

V.  Lane,  supra,  p.  237.  ('')  Id.  p.  238, 
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have  included  among  choses  in  action  a  right  of  action 
for  breach  of  contract,  a  right  of  action  for  damages  for 
assault  or  de  bonis  asportatis,  among  many  other  tortious 
acts.  The  remedy  for  these  was,  and  is,  by  proceedings 
in  a  court  of  law,  and  not,  certainly,  in  a  court  of  equity. 
If  this  be  so,  such  rights  are  legal  choses  in  action. 
Whether  they  wotdd  be  legal  choses  in  action  within 
the  meaning  of  the  sub-section  is  a  different  and  inde- 
pendent question;  but  legal  choses  in  action  they  certainly 
must  be,  or  not  choses  in  action  at  all. 

In  regard  to  (ii)  it  may  be  said  it  is  not  certain  what 
choses  in  action  are  actually  included,  but  it  is  sub- 
mitted that  the  probability  is  in  favour  of  the  statutory 
phraseology  comprising  even  a  wider  range  of  choses  in 
action  than  such  as  were  formerly  enforceable  at  law. 
And  if  so,  then,  as  the  dictum  of  Lord  Justice  Rigby 
lays  down,  such  choses  in  action,  as  a  right  of  action  for 
breach  of  contract,  would  fall  within  the  operation  of 
the  sub-section. 

Moreover,  it  has  been  recently  declared  obiter,  by  the 
learned  judges  of  the  Supreme  Court  of  Queensland, 
and  not  dissented  from  by  the  Judicial  Committee  of 
the  Privy  Council,  that  the  term  "legal  chose  in  action" 
includes  all  rights  the  assignment  of  which  a  court  of 
law  or  equity  would  before  the  Act  have  considered 
lawful  (/). 

The  case  came  before  the  Queensland  Court  under  a 
section  of  a  Judicature  Act  there  in  force  (40  Yict. 
No.  6,  sect.  5,  sub-sect.  6),  which  repeats  verbatim  the 
sub-sect.  6,  sect.  25,  of  the  English  Judicature  Act  of 
1873  ;  and  the  judgment  of  the  Court  of  Queensland 
is  so  lucid  and  du-ectly  bearing  upon  the  point  under 
discussion  that  it  is  thought  desirable  to  reproduce  the 
important  part  of  it  in  this  place.  GrrifiSth,  C.J.,  said : 
"  The  term  '  legal  chose  in  action '  used  in  the  section 

(/)  King\.  Victoria  Insurance  Co.,  (1896)  Ap.  Ca.  254. 
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is,  I  think,  large  enough  to  include  all  kinds  of  actions, 
including  actions  for  damages,  whether  for  personal 
injury,  injury  to  property,  or  any  other  course  [_{sic) 
query,  cause].  Yet  it  seems  manifest  that  it  was  not 
intended  by  the  Act  to  allow  a  claim  for  damages,  say, 
for  defamation  or  breach  of  promise  of  marriage,  to  be 
assigned  to  a  stranger.  I  think  that  the  true  construc- 
tion is  this.  The  Judicature  Act,  as  has  been  often 
said,  is  a  procedure  Act,  and  does  not  alter  substantive 
rights  or  substantive  law.  It  does  not  alter  the  law  as 
to  assignment  of  '  choses  in  action '  so  far  as  regards 
the  lawfulness  of  such  an  assignment,  but  it  removes 
all  formal  difficulties  which  formerly  stood  in  the  way 
of  the  assignee,  preventing  him  from  asserting  his  sub- 
stantive rights  by  action  in  his  own  name.  An 
assignment  of  a  '  chose  in  action,'  which  was  formerly 
not  obnoxious  to  any  rule  of  public  policy,  but  which 
was  ineffectual,  or  not  completely  effectual,  by  reason 
of  the  technical  rule  of  Court  of  Common  Law  which 
would  not  allow  an  assignee  of  '  a  chose  in  action '  to 
sue  in  his  own  name,  or  by  reason  of  the  want  of  juris- 
diction of  the  Court  of  Equity  over  the  subject-matter 
of  the  assignment,  is  now  made  completely  effectual  by 
the  removal  of  all  formal  obstacles.  But  I  do  not  think 
that  an  assignment  which  was  before  unlawful,  as  dis- 
tinguished from  being  merely  ineffectual  or  not  com- 
pletely effectual,  is  made  lawful  or  effectual  by  the  Act. 
In  my  opinion,  the  rule  of  common  law  which  forbade 
trafficking  in  law  suits  is  not  abrogated.  It  is  true  that 
exceptions  have  been  engrafted  upon  that  rule  by  the 
insolvency  laws  and  the  Companies  Acts.  But  these 
are  necessary  exceptions,  having  regard  to  the  objects 
of  those  Acts.  Apart  from  statutory  exception,  I  think 
that  the  law  as  declared  in  the  cases  of  Prosser  v. 
Edmunds  (1  Y.  &  C.  481) ;  Dickinson  v.  Bicrrell  (L.  E. 
1  Eq.  337) ;  Hill  v.  Boyle  (L.  E.  4  Eq.  260),  and  many 
older  cases,  is  still  the  law  of  the  land.     I  think,  there- 


158  ASSIGNABILITY  SINCE  THE  JUDICATURE  ACT,  1873. 

fore,  the  test  to  be  applied  for  determining  the  validity 
of  an  assignment  of  a  '  chose  in  action,'  which  in  form 
is  in  accordance  with  the  provisions  of  sect.  5,  suh- 
sect.  6,  of  the  Judicature  Act  {g),  is  whether  the 
subject-matter,  or  the  assignment  and  the  circumstances 
under  which  it  is  made,  are  such  that  before  the  Act 
a  court  of  law  or  equity  would  have  considered  the 
assignment  a  lawful  one,  and  would  have  given  in 
respect  of  it  such  relief  as,  according  to  the  practice  of 
the  Court,  was  appropriate.  For  instance,  in  a  Court 
of  Equity  the  assignor,  if  he  received  the  debt  or 
damages,  the  subject  of  the  assignment,  might  be 
declared  a  trustee  of  them  for  the  assignee.  Or  the 
assignor  might  be  compelled  to  allow  the  use  of  his 
name  as  plaintiff  in  an  action,  or  might  be  controlled 
in  the  conduct  of  an  action  brought  by  himself,  so  as 
to  avoid  prejudice  to  the  rights  of  the  assignee  (A).  In 
a  court  of  common  law  conflicting  claims  to  the  debt  or 
damages  awarded  might  be  determined  («'),  or  an  action 
might  be  brought  for  a  brea,ch  of  a  covenant  contained 
in  the  assignment.  But,  if  neither  Court  would  have 
treated  the  assignment  as  a  lawful  agreement,  I  think 
that  it  still  remains  ineffectual,  not  because  it  is  not  in 
form  an  assignment  of  a  'legal  chose  in  action,'  but 
because  it  is  an  attempt  to  assign  that  which  the  law 
does  not  allow  to  be  assigned.  It  is  no  doubt  a  weighty 
argument  against  this  construction  that  no  instance  is 
to  be  found  in  the  English  reports  of  an  attempt  to 
assign  a  '  chose  in  action '  in  respect  of  damages  unless 
the  case  of  Cohen  v.  Mitchell  (i),  where  the  point  was 
not  raised,  is  to  be  considered  one.  But  on  the 
whole  I  think  the  construction  I  have  indicated  must 
prevail"  (/). 

[g)  This  is  the  Colonial  Act  (40  (i)  Cohen  v.  MUcliell,  25  Q.  B. 

Vict.  No.  6,  s.  5,  sub-s.  6)  aboye  D.  262. 
referred  to.  {j)    Victoria    Insurance    Co.   y'. 

(A)   Commercial  Union  Assurance  King  [1895],    Queensland  L.  J. 

Co.  V.  Lister,  L.  E.  9  Oh.  Ap.  483.  Eep.  vol.  6,  pp.  203,  204. 
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The  above  case  was  one  in  which  an  insurance  com- 
pany insured  certain  wool  belonging  to  the  Bank  of 
Australasia  from  Townsville  to  London.  The  wool 
was  damaged  through  punts,  the  property  of  the 
Grovernment,  negligently  running  into  the  lighter  on 
which  the  wool  was  being  carried.  The  insurance 
company  paid  the  Bank  of  Australasia  for  the  damage 
done,  believing  they  were  bound  to  do  so,  and  the  Bank 
of  Australasia  assigned'  to  the  insurance  company  the 
bank's  cause  and  rights  of  action  which  it  had  against 
the  Grovernment  in  respect  of  the  collision  with  the 
lighter  and  damage  done  to  the  wool,  so  that  the  in- 
surance company  might  stand  in  the  shoes  of  the  bank 
as  regards  the  tort-feasors.  Here,  clearly,  was  the 
assignment  of  a  right  of  action,  &c.  for  tort ;  and  the 
question  was  whether  such  an  assignment  could  be  sup- 
ported in  law  and  was  within  the  Judicature  Act,  and 
whether  the  assignees  were  entitled  to  sue  in  their  own 
name.  And  a  judgment  was  given  by  the  Court  of 
First  Instance  in  favour  of  the  insurance  company,  and 
upon  appeal  to  the  Supreme  Court  of  Queensland  the 
judgment  was  affirmed.  Of  course,  it  was  urged  against 
the  assignment  that  it  savoured  of  champerty  and  main- 
tenance and  the  rest  of  it.  But  it  is  submitted  that  the 
view  taken  by  the  Australian  Court,  as  cited  above,  is 
the  common-sense  and  correct  one.  Grriffith,  C.J.,  in 
his  judgment  also  said  that  in  order  to  determiae  the 
validity  of  the  assignment  the  Court  must  consider 
whether  it  was  a  case  of  mere  trafficking  in  lawsuits,  or 
a  transaction  which  a  court  of  law  or  equity  would  have 
considered  free  from  anything  "savouring  of  cham- 
perty" ;  that  the  Court  ought  to  consider  all  the 
circumstances  of  the  case.  "And,  just  as  I  have  no 
doubt  that  an  assignment  of  the  cause  of  action  to 
insurers  who  are  entitled  to  be  subrogated  to  the  rights 
of  the  assured  would  be  perfectly  valid  within  the 
meaning  of  the  section  of  the  Judicature  Act,  so  I 
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think  the  same  rule  must  be  applied  when,  though  they 
are  not,  strictly  speaking,  entitled  to  be  subrogated, 
both  parties  honestly  believe  that  they  are  so  entitled. 
I  think  that  the  objection  on  the  score  of  public  policy 
fails,  and  that  this  assignment  was  therefore  one  that 
could  not  be  held  unlawful  either  before  or  since  the 
passing  of  the  Judicature  Act"  (k). 

But  the  Government  were  persistent,  and  carried  the 
case  across  the  seas  for  the  consideration  of  the  Judicial 
Committee  of  the  Privy  Council,  who  only  affirmed  the 
judgments  of  both  Courts  below.  In  delivering  the 
judgment  of  that  body.  Lord  Hobhouse  said :  "  To 
theii'  Lordships  it  seems  a  very  startling  proposition  to 
say  that  when  insurers  and  insured  have  settled  a  claim 
of  loss  between  themselves,  a  third  party  who  caused 
the  loss  may  insist  on  ripping  up  the  settlement,  and  on 
putting  in  a  plea  for  the  insurers  which  they  did  not 
think  it  right  to  put  in  for  themselves,  and  all  for  the 
purpose  of  availing  himself  of  a  highly  technical  rule  of 
law  which  has  no  bearing  upon  his  own  wrongful  act. 
...  (It  was  said)  that  no  instance  is  to  be  found  in 
the  reports  where  the  pourt  of  Chancery  has  bound  a 
defendant  to  give  his  name  to  be  used  in  an  action  of 
tort.  Nevertheless  it  cannot  be  doubted  that  insurers 
often  have  used  the  names  of  the  insured  to  recover 
damages  in  tort,  and  have  not  heeded  whether  the 
payment  made  on  their  contracts  of  indemnity  did  or 
did  not  fall  withia  their  strict  terms.  If  the  reports 
are  silent,  the  more  probable  explanation  is  that  the 
kind  of  defence  raised  in  the  present  case  has  not  com- 
mended itself  to  lawyers.  .  .  .  Their  Lordships  do  not 
express  any  dissent  from  the  views  taken  in  the  Court 
below  of  the  construction  of  the  Judicature  Act  with 
reference  to  the  term  'legal  chose  in  action.'     They 


(k)    Victoria  Insurance  Co.  v.  King  [1895],  Queensland  L.  J.  Eep. 
Tol.  6,  p.  204. 
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prefer  to  avoid  discussing  a  question  not  free  from  diffi- 
culty, and  to  express  no  opinion  what  limitation,  if 
any,  should  be  placed  on  the  literal  meaning  of  that 
term"(^). 

Upon  the  above  dicta  it  is  submitted  that  the  pre- 
ponderating balance  of  opinion  is  in  favour  of  a  broader 
and  more  liberal  interpretation  and  construction  of  the 
Judicature  Act  than  that  which  is  expressed  in  the 
judgments  enunciated  in  the  case  of  May  v.  Lane  which 
we  have  here  cited,  or  that,  at  any  rate,  the  latter  must 
be  taken  subject  to  much  modification.  Perhaps,  while 
upon  this  topic,  it  may  not  be  considered  out  of  place 
to  say  that  as  long  ago  as  1875,  when  the  new  Act  was 
just  in  operation,  it  was  said  by  learned  editors  of  the 
Act  that,  at  least  in  theory,  there  seemed  no  reason 
why,  if  a  man  had  been  libelled  or  assaulted,  he  should 
not  under  this  sub- section  assign  his  right  to  damages, 
and  notice  being  given  to  the  defendant,  the  assignee 
bring  the  action  in  his  own  name  {m). 

And  this  view  was  also  held  by  the  majority  of  the 
editors  of  the  Act  in  question,  adding  that  ehoses  in 
action  include  rights  to  recover  damages  for  a  tort, 
though  a  contract  is  the  most  usual  instance  (n),  and 
that  the  section  prevents  all  the  unnecessary  circumlocu- 
tion which  was  previously  involved  in  the  course  of 
recovery  (o). 

On  the  other  hand,  it  has  been  held,  that  a  mere  "  equity 
of  redemption  "  is  not  a  legal  chose  in  action  within  the 
Act  {p).  But  upon  what  principle  such  decision  was 
based  it  is  difficult  to  conceive,  and  perhaps  may  be 
said  to  be  subject  to  review.  Further,  a  bare  promise 
to  make  "  further  advances  "  to  a  borrower  creates  no 


[I )  King  v.   Victoria  InswfOMce  Chitty ,  Practice,  99,  u. ;   Maoke- 

Co.,  (1896)  Ap.  Ca.  254—256.  son  &  Forbes,  Judio.  Act,  34  ;  2 

(to)  Lely  &  Foulkes,  The  Judi-  Spence,  Eq.  852. 

cature  Acts,  1873  and  1875  (1st  (o)  Rogers,  Judic.  Act,  114. 

ed.  1875),  p.  27.  (p)  Ormik  v.  McMamis  [1892], 

\n)  Colqukoun,  Judic.  Acts,  19 ;  8  T.  L.  R.  449. 
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debt  or  legal  chose  in  action  within  the  suh-section,  if 
such  a  promise  is  not  enforceable,  and  simply  one  of 
imperfect  obligation  {q). 

And  so,  in  another  ease,  where  a  trader,  who  carried 
on  the  business  of  a  theatrical  costumier,  contracted 
with  a  company  to  supply  dresses  for  a  ballet  and  keep 
them  in  repair  for  the  sum  of  40^.  a  week  for  twelve 
weeks,  commencing  from  a  certain  date ;  and  the  trader 
subsequently  gave  a  charge  upon  such  right  and  interest 
under  the  contract  in  favour  of  B.  as  security  for  an 
advance  by  B. ;  and  the  dresses  were  duly  supplied  to 
the  company,  hut  he/ore  any  moneys  became  payable  under 
the  contract  the  trader  became  bankrupt ;  it  was  held,  that 
the  charge  in  favour  of  B.  gave  no  title  as  against  the 
trustees  in  bankruptcy  of  the  trader,  so  far  as  it 
concerned  moneys  which  might  become  due  after -the 
commencement  of  the  bankruptcy.  There  was  no  debt 
due  (r). 

Upon  the  cases  above  cited  and  authorities  given, 
together  with  the  general  convenience  and  reasonableness 
of  such  interpretation,  it  is  submitted  that  the  expression 
"  debt  or  other  legal  chose  in  action  "  may  be  open  to  a 
generous  interpretation  so  as  to  include  within  its 
meaning  that  wide  class  of  interests  which  can,  with 
any  adequate  show  of  reasoning,  be  brought  under  the 
operation  of  this  sub-section. 

(?)   Western  Wagon,  ^c.  Co.  v.  West,  (1892)  1  Ch.  271. 
{r)  Wilmot  Y.  Alton,  {1891)1  Q.B.n.    See,  also,  JEx  parte  Mchols, 
22  Ch.  B.  782. 
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CHAPTER  II. 

REQUISITES  OF  A  VALID  ASSIGNMENT  WITHIN  THE  ACT. 

Assuming  we  are  satisfied  that  the  particular  interest 
with  which  we  may  be  dealing  falls  within  the  category 
of  a  "debt  or  other  legal  chose  in  action,"  it  will  yet 
remain  for  us  to  consider  whether  the  transaction  which 
was  intended  to  transfer  the  interest  from  its  owner  to 
another  was  such  as  to  satisfy  fully  the  terms  of  the 
Act. 

In  other  words,  what  constitutes  a  valid  assignment 
under  the  Act  ?  What  are  the  requisites  of  the  suh-section 
which  must  he  complied  with  in  order  that  the  assignee 
may  have  recourse  to  the  rights  and  remedies  thereby 
conferred,  and  the  debtor  or  other  obligor  may  be 
protected,  in  the  event  of  his  paying  the  assignee, 
against  all  claims  by  the  assignor  or  any  other  person, 
in  respect  of  the  subject-matter  of  the  assignment  ? 

The  requisites  are  four : — 

(1)  The  assignment  must  be  absolute. 

(2)  It  must  not  purport  to  be  by  way  of  charge 

only. 

(3)  It  must  be  by  writing  under  the  hand  of  the 

assignor. 

(4)  Express  notice  in  writing  must  be  given  of  the 

assignment,  to  the  person  from  whom  the  debt 
or  other  chose  in  action  is  to  be  recovered. 

(1)  The  Assignment  must  he  Absolute. 

Again,  the  Act  does  not  define  the  term,  which  it 
should  have  done.      What  is  an  absolute  assignment? 

11(2) 
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What  is  an  assignment  within  the  meaning  of  the  Act  ? 
No  particular  form  is  prescribed  or  suggested.  No 
statement  is  made  as  to  whether  it  should  be  under  seal 
or  not.  Further,  the  mode  of  transfer  under  the  Act 
appears  to  be  permissive,  not  imperative,  so  that  assign- 
ments of  legal  choses  in  action  may  be  made  as  before 
the  Act.  And  a  further  question  arises  as  to  whether 
legal  choses  in  action,  which  were  previously  assignable 
at  law  by  the  modes  indicated  by  their  special  enact- 
ments, may  not  be  legally  assigned  by  a  mere  writing 
under  the  sub-section,  which  is  universal  in  its  language, 
and,  being  subsequent  in  date,  may  override  prior 
Acts  (a) .  But  it  would  appear  that  any  writing  which 
can  be  construed  into  a  transfer  of  the  subject-matter 
will  do,  provided  it  is  in  effect  an  out-and-out  transfer 
of  the  benefit  in  the  chose  in  action,  and  provided,  also, 
the  particular  chose  in  action  is  not  governed  in  its 
mode  of  transfer  by  some  other  statutory  enactment. 
For,  it  win  not  be  safe  to  conclude,  apart  from  either  a 
clear  declaration  by  the  legislature,  or  judicial  decision, 
that  any  previous  or  subsequent  Act  is  in  any  way  to 
be  affected  by  this  sub-section  of  the  Judicature  Act  in 
respect  of  any  particular  class  of  choses  in  action  with 
which  such  Act  specially  deals.  It  is  not  necessary  to 
use  the  word  "  assign  "  nor  any  other  particular  words, 
so  long  as  the  effect  of  the  writing  is  to  transfer  the 
interest  to  the  assignee.  It  may  be  by  deed,  or  simple 
writing,  declaring  or  directing  that  the  subject-matter 
shall  thereby  vest  in  the  person  to  whom  it  is  intended 
to  transfer  it.  It  might  be  thought  that  an  "  absolute  " 
assignment  meant  one  which  was  wholly  unconditional 
and  complete ;  but  this  is  not  so.  An  assignment  may 
contain  a  clause  providing  for  the  re- vesting  of  the 
chose  in  action,  or  the  fruits  or  part  of  the  fruits  thereof, 
in  the  assignor  upon  the  happening  of  some  event  or  the 

[a)  Trower,  Judio.  Act,  48. 
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fulfilment  of  some  condition,  and  yet  such  an  assign- 
ment may  be  absolute  {h).  An  assignment  may  be 
absolute  within  the  meaning  of  the  sub-section  although 
a  trust  is  created  by  it  in  respect  of  the  fruits  of  .the 
subject-matter  of  the  assignment  for  the  benefit  of  the 
assignor.  Thus  a  deed  was  executed  by  creditors  of  B., 
by  which,  after  recital  of  an  agreement  that  their  debts 
should  be  assigned  to  A.  on  the  terms  that  he  should 
proceed  to  recover  the  same,  and  pay  to  them  respec- 
tively, out  of  the  aggregate  amount  recovered,  such 
proportionate  part  thereof  as  should  represent  the  in- 
dividual debt  due  to  them  respectively,  or  such  part 
thereof  as  might  have  been  recovered,  it  was  witnessed 
that  they  assigned  their  respective  debts  to  A.,  to  hold 
the  same  absolutely.  Held,  this  was  an  absolute  assign- 
ment within  the  meaning  of  the  sub-section.  It  was 
said,  further,  the  legal  property  in  the  debts  was  intended 
to  pass,  leaving  only  a  trust ;  and  that  therefore  there 
was  an  assignment  which  purported  to  be  absolute,  and 
which  the  parties  intended  to  be  so.  There  was  nothing 
enabling  the  Court  to  limit  the  plain  words  of  the  Act. 
The  assignment,  in  question,  was  intended  to  give  the 
assignee  all  the  rights  conferred  by  the  sub-section,  and 
did,  not  only  in  point  of  form  (for  it  used  the  word 
"absolutely"),  but  also  in  intention  of  the  parties, 
operate  as  an  absolute  assignment  (c) .  So,  too,  a  mort- 
gage may  be  within  the  sub-section,  as  being  an  absolute 
assignment,  although  subject  to  a  proviso  for  redemp- 
tion (d) ;  but  it  must  transfer  the  property  to  the 
mortgagee.  Previously  to  this  Act,  it  was  held  that  a 
cheque  was  not  an  equitable  assignment  of  the  drawer's 

(J)  Bmlinson  v.  Sail  [1884],  12  («)   Cmnfort  v.  Belts,   (1891)   1 

Q.  B.  D.  347 ;  lUersm  v.  Neck  q.  b.  737  ;   Wiemier  v.  Rackow, 

[188&],  2  T.  L.  n.  427.    See,  also  ^  ^  ^^3     ^^^  ^^^  ^^  ^^ 

Buck  V.  Botson,  3  Q.  B.  D.  686  ;  ,-,„„„>  ,  /^,     , 

Bx  parte  Hall,  In  re  WUtting,  10  /<#»-y  v.  Sayles,  (1896)  1  Ch.  1. 

Ch.  D.  615  ;    Walker -v.  Bradford  (d)  Tancred  t .  Belagoa  Bay  Bail. 

Bank,  12  Q.  B.  D.  511.  Co.  [1889],  23  Q,.  B.  D.  239. 
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balance  at  his  banker's  (e),  and  it  has  b^en  heS^tS^ce 
the  Act  came  into  operation,  that  the  law  ii  respeat  of  a 
cheque  not  being  an  assignment,  is  not  al^ere^^y  the 
Act  (/).  A  cheque  is  not  an  assignment  bf  v^^^y  in 
the  hands  of  a  banker  ;  it  is  a  bill  of  excha^e  paiyable 
at  a  banker's.  The  banker  is  -bound  by  hfe  coptract 
■with  his  customer  to  honour  the  cheque,  wheii._h*-has 
sufficient  assets  of  the  customer  in  his  hands ;  and  \i  he 
does  not  fulfil  his  contract  he  is  liable  to  an  action  "ftiy 
the  drawer  for  damages.  A  cheque  is  a  request  to  p^y, 
and  nothing  more ;  it  does  not  purport  to  be  an  assign- 
ment. There  is  no  contract  and  no  privity  betwedn 
the  banker  and  the  payee.  • 

And  so  in  respect  of  bills  of  exchange ;  generally, -it  is 
expressly  enacted  by  the  Bills  of  Exchange  Act  as 
follows : — 

(1)  A  bill,  of  itself,  does  not  operate  as  an  assi-gfi- 

ment  of  funds  in  the  hands  of  the  drawee 
available  for  the  payment  thereof,  and  the 
drawee  of  a  bill  who  does  not  accept  as  re- 
quired by  this  Act,  is  not  liable  on  the  instru- 
ment. This  sub-section  shall  not  extend  to 
Scotland. 

(2)  lit  Scotland,  where  the  drawee  of  a  bill  has  in 

his  hands  funds  available  for  the  payment 

thereof,  the  bill  operates  as  an  assignment  of 

the  sum  for  which  it  is  drawn  in  favour  of  the 

holder,  from  the  time  when  the  bill  is  presented 

to  the  drawee  (gr). 

But  such  an  assignment  can  be  effected  by  a  collateral 

agreement,  with  that  express  purpose,  in  respect  of  the 

bill  of  exchange.     In  such  cases,  when  such  a  collateral 

agreement  is  intended  to  be  relied  on  as  creating  a 

(«)  Sopkinson  v.  Forster  [1874],  G?)  45  &  46  Viot.  u.  61,  s.  63. 

^•(/)  K*/;.  Central  Bank  of      ^P-  Shand  y.  Du  Buuson  [1874], 
London  [1876],  34  L.  T.  735,  L.  R.  18  Eq.  283. 
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specific  charge  on  any  part  of  property  of  the  drawer, 
it  is  most  important  that  the  words  creating  such 
collateral  agreement  should  be  clear,  precise,  and  au- 
thoritative {h) . 

Of  course,  a  future  debt,  or  moneys  not  yet  become 
due,  may  be  absolutely  assigned  within  this  sub- 
section («') .  Formerly,  it  was  held  that  the  assignment 
of  a  mortgage  by  the  mortgagee  to  his  trustees,  with  a 
proviso  for  the  re-assignment  of  the  mortgage  to  him 
in  a  certain  event,  was  not  an  absolute  assignment 
within  the  meaning  of  the  Act  {j)  ;  but  this  view  is  no 
longer  held,  as  will  be  seen  immediately  (A) . 

The  expression  "  absolute  assignment "  has  to  be 
taken,  however,  in  conjunction  with  another  condition 
or  requisite  of  a  valid  assignment  under  the  Act, 
namely, 

(2)  The  Assignment  must  not  purport  to  be  by  way  of 
Charge  only. 

The  words  are  "  not  purporting  to  be  by  way  of 
charge  only."  The  assignment  must  be  absolute,  that 
is,  it  must  not  be  conditional.  The  Act  does  hot  mean 
that  it  must  not  be  defeasible  on  repayment.  The  fact 
that  the  assignment  is  by  way  of  mortgage  does  not 
prevent  its  being  absolute ;  and  an  assignment  by  way 
of  mortgage  gives  an  absolute  right  to  sue,  although 
there  may  be  a  proviso  for  redemption.  The  sub-section 
says  nothing  about  a  mortgage ;  but  simply  "  not  by 
way  of  charge  only."  A  "  charge  "  indicates  only  a  par- 
ticular property,  and  is  a  mere  appropriation,  and  not  a 

(A)  Thomson  v.  Simpson  [1870],  Ch.  D.  175 ;  Southwell  v.  Sootier, 

L.  E.  5  Ch.  Ap.  662.  49  L.J.  Q.  B.356;  KmllY.Prowse, 

(i)  Brice  V.  Bannister  [1878],  3  »3  W.  R.  163 ;  JTallcer  v.  Bradford 

Q.  B.  D.  569  ;  Buck  v.  Roison,  3  -S««*,  12  Q.  B.  D.  511. 

O    T!    T)    687  W  Tancred'^.Delagoa  Bay  Kail. 

,.:  ^T,        -i-p      ■     .  ,7!     7  C'o.    [1889],    23   Q.   B.   D.   239; 

{j  )  National  Provincial  Banlc  v.  _p^^|^,,^^  ^.  Eohertson,  (1898)  1  Q. 

SarU  [1881],  6  Q.  B.  D.  626;  B.  765.  Andseealso  joos<,rp.  168 
■see,  also,  Be  Sutton's  Trusts,   12       et  seq. 
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transfer  of  the  property.  For  a  charge  is  created  when 
real  or  personal  property  is  expressly  or  constructively 
made  liable  or  is  specially  appropriated  to  the  discharge 
of  some  hurthen,  or  is  declared  to  be  subject  to  a  lien 
for  securing  the  same,  but  does  not  pass  the  property  in 
the  subject-matter  of  the  security  to  the  creditor.  And 
neither  an  equitable  right  of  redemption  nor  a  liability 
to  account  prevents  an  assurance  from  being  absolute  {I). 
But  it  was  asked,  what  is  the  meaning  of  the  words 
"  purporting  to  be  by  way  of  charge  only  "  ?  Do  they 
mean  an  assignment  which  expresses  on  the  face  of  it 
that  it  is  made  "  by  way  of  charge  only,"  or  do  they 
mean  an  assignment  which,  coupled  loith  all  the  sur- 
rounding circumstances,  shows  that  it  is  by  way  of 
charge  only?  It  was  said,  cases  might  arise  which  would 
require  a  careful  consideration  of  that  question.  And 
now,  after  considerable  conflict  of  authority,  it  has  been 
decided  that  a  mortgage  of  a  debt  or  chose  in  action 
made  in  the  ordinary  form  of  an  assignment  with  a 
proviso  for  redemption,  or  in  the  form  of  an  assignment 
by  way  of  trust,  is  "an  absolute  assignment  (not 
purporting  to  be  by  way  of  charge  only)  "  within  the 
meaning  of  the  sub-section.  And  further,  where  there 
is  an  absolute  assignment  of  a  debt,  lut  hy  way  of 
security,  a  right  to  a  re-assignment  on  redemption  will 
be  implied,  and  the  sub-section  is  applicable  to  such  an 
assignment. 

In  the  most  recent  case  upon  the  point  in  question,  a 
firm  of  builders  delivered  to  a  creditor  a  document  in 
the  following  terms : — "  He  Building  Contract,  South 
Lambeth  Eoad. — In  consideration  of  money  advanced 
from  time  to  time  we  hereby  charge  the  sum  of  1,080^., 
which  will  become  due  to  us  from  J.  E.  on  the  comple- 
tion of  the  above  buildings,  as  security  for  advances, 
and  we  hereby  assign  our  interest  in  the  above-men- 

(?)  Eisher,  Mortgage,  3rd  ed.  pp.  3,  77. 
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tioned  sum  until  the  money  with  added  interest  be 
repaid  to  you."  The  creditor  gave  notice  to  J.  E.,  and 
subsequently  brought  his  action  against  him  to  recover 
the  amount.  Held,  that  the  above  document  was  not 
an  "  absolute  assignment  (not  purporting  to  be  by  way 
of  charge  only)  "  within  the  sub-section,  and  that  the 
creditor  (the  plaintiff)  could  not  recover  in  the  action. 

The  assignment  was  not  absolute,  but  was  an  assign- 
ment until  the  happening  of  an  event.  And  it  was 
said  that  it  is  requisite  that  the  assignment  should  be, 
or  at  all  events  purport  to  be,  absolute,  but  it  will  not 
suffice  if  the  assignment  purport  to  be  by  way  of  charge 
only  (m). 

In  an  earlier  case,  as  it  has  been  pointed  out,  it  was 
decided  that  a  mortgage  of  debts  due  to  the  mortgagor, 
made  in  the  ordinary  form  with  a  proviso  for  redemp- 
tion and  reconveyance  upon  repayment  to  the  mort- 
gagee is  an  absolute  assignment  within  the  Act  («). 
In  that  case  attention  was  drawn  to  an  important  point, 
namely,  that  by  the  Conveyancing  Act,  1881,  the 
receipt  of  a  mortgagee  is  sufficient  discharge  for  any 
money  comprised  in  his  mortgage  or  arising  there- 
under (o)  ;  and  that  this  shows  that  the  mortgagee  is 
entitled  to  demand  payment  of  the  mortgage  money 
from  the  person  liable  to  pay  that  money.  It  was 
further  stated  that  a  document  given  "by  way  of 
charge "  is  not  one  which  absolutely  transfers  the 
property  with  a  condition  for  reconveyance,  but  is  a 
document  which  only  gives  a  right  to  payment  out  of 
a  particular  fund  or  particular  property,  without  trans- 
ferring that  fund  or  property  (w) .     . 

In  a  well-known  judgment,  the  difference  between 
lien,  pledge,  and  mortgage  has  been  distinguished,  and 


(m)  Durham  v.  Soiertson,  (1898)       Co.,  supra.     And  see  Burlinson  v. 
1  Q.  B.  765.  Hall,  12  Q.  B.  D.  347. 

(«)  Tancred  v.  Delagoa  Bay  Sail.  (o)  44  &  46  Viot.  u.  41,  s.  22. 
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there  a  mortgage  was  referred  to  as  passing  the  pro- 
perty out  and  out  (p). 

A  mortgage  is  not  mentioned  in  the  snh-section  of 
the  Act;  but  where  there  is  an  absolute  assignment 
of  the  debt,  the  limiting  words  of  the  Act  as  to  a 
charge  only  are  not  suificient  to  exclude  a  mortgage 
from  the  benefit  of  the  sub-section. 

A  conditional  assignment  is  one  in  which  the  re- 
payment of  the  money  is  often  contingent  upon  the 
happening  of  an  uncertain  event. 

On  the  other  hand,  where  the  Judicature  Act  applies 
(and  is  complied  with)  it  does  not  leave  the  origiual 
debtor  in  any  uncertainty  as  to  the  person  to  whom 
the  legal  right  is  transferred  ;  nor  does  it  involve  him 
in  any  question  as  to  the  state  of  accounts  between 
the  mortgagor  and  the  mortgagee.  The  legal  right 
is  transferred  and  is  vested  in  the  assignee.  There  is 
no  machinery  provided  by  the  Act  for  the  reverter 
of  the  legal  right  to  the  assignor  dependent  on  the 
performance  of  a  condition;  the  only  method  within 
the  provisions  of  the  Act  for  the  revesting  in  the 
assignor  the  legal  right  is  by  a  re-transfer  to  the  assignor 
followed  by  a  notice  in  writing  to  the  debtor,  as  in  the 
ease  of  the  first  transfer  of  the  right.  The  question  is 
not  one  of  mere  technicality  or  of  form ;  it  is  one  of 
substance,  relating  to  the  protection  of  the  original 
debtor  and  placing  him  in  an  assured  position  {q) . 

In  respect  of  valid  assignments  not  falling  withia  the 
operation  of  the  statute,  the  position  of  the  original 
debtor  is  still  likely  to  be  anything  but  assured,  as  may 
be  seen  in  the  former  chapter  on  "Assignments  in 
Equity." 


(p)  Sallidici/ Y.  Solvate  [IS&S],  (q)  Durham  y.  Sobertson,  {1898) 

L.  K.  3  Ex.  299.  1  Q.  B.  773,  per  CMtty,  L.J. 
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(3)  The  Assignment  must  he  by  Writing,  under  the  hand 
of  the  Assignor. 

Under  the  Judicature  Act  the  assigument  must  be  in 
writing  signed  by  the  assignor ;  although  in  equity,  as 
we  have  seen,  the  assignment  might  have  been  and  still 
may  be  by  parol  (r).  The  whole  sub-section  refers  only 
to  debts  and  other  legal  choses  in  action  which  have 
been  assigned  in  uriting  («).  And  an  assignee  in  order 
to  show  that  the  debt  or  other  legal  chose  in  action  is 
his  and  that  he  may  sue  upon  it  must,  under  the  Act  in 
question,  prove  the  assignment  in  writing ;  he  must 
prove  the  assignment  to  be  to  himself,  if  suing  upon  it, 
in  order  to  recover  judgment.  The  assignment  is  part 
of  the  cause  of  action.  Indeed  it  is  necessary  for  the 
assignee  to  allege  expressly  in  his  statement  of  claim 
{inter  alia)  that  the  assignment  was  made  to  him  by 
writing  uader  the  hand  of  the  assignor  (t). 

Presumably,  any  informal  writing  will  be  sufiQcient 
if  it  otherwise  complies  with  the  sub-section  (u).  But 
the  words  of  the  writing  must  show  a  clear  intention  to 
transfer  the  subject-matter  to  the  assignee ;  and  it  must 
be  sufficiently  imperative  in  its  phi-aseology  to  impose 
upon  the  original  debtor  or  other  fund-holder  the  duty 
of  payment,  when  the  date  of  payment  arrives,  to  the 
assignee  and  not  to  the  assignor.  It  must  be  authori- 
tative and  decisive;  a  mere  suggestion  or  optional 
request,  or  any  words  which  render  its  purport  reason- 
ably uncertaia  may  be  held  not  to  bind  the  debtor  (v) . 

(r)  Heath  v.  Sail,  per  Mans-  396,  397. 

field.L.C.J.  [1812],  4 Taunt.  328;  (e«)  Brice  v.  Bmmuter,  3  Q.  B. 

2  Hose,  271 ;   13  II.  R.  610.  D.  569  ;  BucTe  y.  Rohsmi,  Id.  686  ; 

/NT        a  A^    1   m     J     10 /-(t,  J9?-«i«  V.  7osofoK«,  18Q.  B.D.  690; 

(s)  J«  re  SuttonU  Tnists,  12  Ch.  ^^^^^  ^_  MoOutohan,  12  Q.  B.  D. 


D.  175. 


819. 


(i!)  Blake  -  Odgers,      Pleading  (v)  Lett  v.  Morris,  i  Sim.  607; 

[1897],   80.     See,   also,   Seear  v.  33R.  R.  136;  MeGoimny.  Smith, 

Lawson,  15  Ch.  D.  426  ;   16  Ch.  26  L.  J.  Ch.  8  ;    Watson  v.  Buhe 

D.  121  ;  Wallis  v.  Smith,  51 L.  J.  of  Wellington,  1  Russ.  &  M.  602  ; 

Ch.  577  ;  EeSichardson,  30  Ch.  D.  32  R.  R.  293. 
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A  mere  promise  to  pay  the  creditor  when  a  particular 
fund  or  debt  is  recovered,  is  no  assignment  of  that  fund 
or  debt  (ir) .  The  debt  or  other  chose  in  action  must  be 
clearly  indicated  and  identifiable  («) .  Care  should  be 
taken  to  avoid  making  the  assignment  in  the  shape  of 
either  a  bill  of  exchange,  promissory  note,  cheque,  bill 
of  sale  or  of  any  other  formal  document,  whereby  it 
may  either  cease  to  be  within  the  operation  of  the  sub- 
section or  be  invalid  because  not  all  the  formalities 
necessary  for  the  particular  instrument  have  been  ade- 
quately complied  with.  But  it  may  be  here  stated, 
incidentally  to  the  question  of  assignments  in  general, 
that  the  presence  in  a  contract  of  an  express  condition, 
that  it  "  shall  not  be  assignable  in  any  case  whatever," 
will  not  prevent  the  assignment  of  the  beneficial  interest 
derivable  therefrom  (y).  The  Act  speaks  of  "  writing," 
and,  unless  any  statute  requires  it  to  be  under  seal,  it 
would  appear  that  any  writing  not  under  seal  will  do. 
But  nothing  is  said  as  to  the  assignment  being  contained 
in  one  document.  And  the  question  may  arise  as  to 
whether  it  would  be  permissible  for  the  assignee  to 
make  out  the  assignment  by  the  assignor  to  him,  by 
connecting  several  documents,  such  as  a  course  of 
correspondence,  which,  taken  together,  might  be  con- 
strued as  effecting  the  transfer  of  a  debt  or  other  legal 
chose  in  action?  Might  the  assignee  be  allowed  the 
same  liberty  in  proving  the  written  assignment  as  is 
given  to  one  who  has  to  make  out  a  memoi;andum  in 
writing  under  the  Statute  of  Frauds  ?  Or,  does  the 
Act  contemplate  only  one  document  directly  drawn  up 
for  the  purpose  of  transfer,  with  an  intention  therein 

{w)  Jones  V.   Starkey,   16   Jut.       Scatter,  49  L.  J.  Q.  B.  356  ;  JBuck 
510  ;  Field,  y.  Megaw,  L.  B..  4  C.  P.       y.  Eobson,  3  Q.  B.  D.  386  ;  Drew 

V.  Josolyne,  supra;  In  re  Clarice, 
(x)  Ferciml  v.  Dunn  [1885],  29       „„   „,     ^     , ,-  .    > 
,   't,    las-    T«  r,!   T^,Ln   7  f!T,        36  Oh.  D.   348,  In  re 


Ch.  D.  128  ;  In  re  Irving,  7  Oh. 

D.  419  ;  Tailby  v.  Official  Receiver,       (1893)  3  Ch.  502. 

13   Ap.   Ca.   623  ;    Southwell   v.  (y)  In  re  Turcan,  40  Ch.  D.  5. 
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clearly  set  out  to  that  effect  ?  It  is  sutmitted  that  this 
question,  which  might  at  any  time  arise,  is  open  to  the 
consideration  of  the  Courts. 

Again,  the  Act  expressly  says  "  under  the  hand  of 
the  assignor,"  and  does  not,  as  is  so  often  the  case  in 
similarly  constructed  enactments,  go  on  to  say  "  or  his 
agent  thereunto  lawfully  authorized."  And  it  is  suh- 
mitted  that  the  suh-section  may  be  directly  and  inten- 
tionally aimed  at  excluding  the  signature  of  every  other 
person  save  the  assignor  personally.  It  may  well  be 
thought  that  while  the  legislature  conferred  on  the 
assignee  the  convenience  of  his  bringing  the  action  in 
his  own  name,  and  desired  to  render  the  original  debtor's 
position  more  sure  by  compeUing  express,  written  notice 
of  the  assignment  to  be  sent  to  him,  it  also  may  have 
contemplated  the  desirability  of  relieving  the  debtor 
from  the  anxiety  of  discovering  whether  the  person 
(other  than  the  owner-assignor)  who  signed  the  assign- 
ment on  behalf  of  the  actual  assignor  was  or  was  not 
duly  authorized  so  to  act.  For,  supposing  there  were 
an  assignment  by  writing  under  the  hand  of  a  person 
presumably  acting  on  behalf  and  by  the  authority  of 
the  assignor,  and  notice  thereof  were  duly  given  to  the 
debtor,  and  the  debtor,  unable  to  discover  the  assignor, 
and  not  knowing  if  the  signature  were  authorized  and 
yet  undesirous  of  being  sued,  should  pay  the  debt  to  the 
apparent  assignee,  it  might  happen  that  his  creditor,  or 
his  creditor's  executor  or  administrator,  might  lawfully 
demand  payment  of  the  debt  from  him,  in  consequence 
of  the  signature  of  the  agent  not  having  been  duly 
authorized ;  or,  what  would  amount  to  the  same  thing, 
because  the  signature  was  disputed  by  the  creditor  or 
his  representatives,  and  the  debtor  could  not  show  that 
it  was  authorized. 

To  avoid  this  and  many  other  difficult  and  uncertain 
positions  in  which  the  original  debtor  might  be  placed, 
it  may  have  been  the  intention  of  the  legislature  to  say 
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to  the  assignee,  "  You  must  get  the  actual  signature  in 
some  shape  or  other  of  the  assignor  himself,  and  no 
other  will  be  effectual "  ;  to  the  original  debtor,  "Tou 
shall  not  be  disturbed  or  bound  by  any  other  signature 
than  that  of  the  assignor  "  ;  and  to  the  assignor,  "  Tou 
shall  not  be  deprived  of  your  debt,  &c.,  by  any  other 
writing  than  that  under  your  own  hand."  At  least,  it 
is  possible,  and  as  the  question  has  not  yet  arisen  in  any 
case  known  to  the  present  writer,  it  is  considered  of 
sufficient  importance  to  be  mentioned  in  this  place. 

There  is  yet  a  further  question  of  some  interest.  The 
Act  says  "under  the  hand  of  the  assignor,"  not  "signed 
by  the  assignor." 

Supposing  the  assignor  took  an  ordinary  business 
memorandum  form,  or  invoice,  or  bill-head,  or  any  other 
slip  of  paper  and  on  which  his  name  was  written  or 
printed,  and  then  wrote  out  upon  it  words  which  would 
be  a  valid  assignment  under  the  Act,  hut  did  not  other- 
wise sign  it.  Could  such  a  document  be  said  to  be 
"  under  the  hand  of  the  assignor  "  within  the  meaning 
of  the  sub-section  ?  We  know  that  a  memorandum  in 
writing,  as  required  by  the  Statute  of  Frauds  to  be  signed, 
TXiaj  sometimes  be  sufficient  if  made  in  such  a  manner 
as  just  indicated,  but  would  it  do  for  the  Judicature 
Act  ?  Do  not  the  words  of  the  sub-section  actually 
require  the  signing  of  his  name  by  the  assignor  person- 
ally and  expressly  ?  By  the  Bankruptcy  Act,  1869, 
the  leaseholds  of  a  debtor  liquidating  under  that  Act(s), 
were  absolutely  vested  in  the  trustees  on  their  appoint- 
ment, subject  to  their  right  to  disclaim,  and  the  trustees 
were  personally  liable  on  the  covenants  unless  they  had 
made  a  valid  disclaimer.  The  words  authorizing  the 
right  of  disclaimer  were  (a),  "the  trustee  ....  may, 
hi/  writing  under  his  hand,  disclaim,  &c." 


(a)  Bankruptcy  Act,  1869  (32  &  33  Viot.  o.  71),  ss.  17,  23,  24. 
(ff)  la.  s.  23. 
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A  letter  signed  by  the  solicitor  of  the  trustees  in  his 
own  name  was  held  to  be  not  a  writing  under  the  hand 
of  the  trustees  sufficient  for  the  purposes  of  disclaimer 
within  sect.  23  of  that  Act  (i).  And  it  was  said  in 
that  case  that  to  hold  otherwise  would  be  to  modify  the 
language  of  the  section  by  reading  for  "under  his  hand," 
"  under  his  hand  or  under  the  hand  of  his  agent." 

And  in  an  earlier  case,  it  was  said  there  may  be 
cases  in  which  a  statute  may  require  personal  sic/nature  (c) . 
For  example,  it  was  so  held  in  a  ease  within  Lord  Ten- 
terden's  Act,  which  requires  the  acknowledgment  or 
promise  to  be  contained  "  in  some  writing  to  be  signed 
by  the  party  chargeable  thereby"  (t?).  An  ac/ent  of  a 
debtor  signed  an  acknowledgment.  Seld,  not  a  signa- 
ture sufficient  to  satisfy  the  statute,  and  that  the  debtor 
must  sign  it  himself  (e).  And  it  was  said  that  the 
omission  of  the  word  agent  from  the  enacting  part  could 
not  be  esteemed  accidental.  That  statute  meant,  it  was 
said,  to  exclude  the  question  of  agency  altogether. 
Similar  distinctions  are  made  in  the  Statute  of  Prauds. 
Sections  three,  four,  five,  and  seventeen  of  that  Statute, 
provide  for  signature  by  an  agent ;  but  section  seven  says 
that  a  declaration  of  trusts  of  any  lands  shall  be  in 
writing  "signed  by  the  party."  And  these  various  sec- 
tions, to  go  no  further,  clearly  indicate  that  the  legislature 
well  knows  how  to  express  the  distinction,  not  only 
between  a  signature  by  the  party  and  a  signature  by  his 
agent,  but  also  to  describe  the  different  modes  by  which 
agents  for  different  purposes  are  to  be  appointed  (/) . 

By  6  &  7  Vict.  c.  18,  s.  100,  every  person  sending  a 
notice  of  objection  under  the  Registration  Acts  was 
required  to  send  it  in  certain  form,  and  "every  notice  of 

(i)   Wilson  v.  Wallani  and  others  {d)  9  Geo.  IV.  c.  14,  s.  1. 

[1879,  1880],  49  L.  J.  Ex.  437  ;  .W  ^^'L  y-jTohnson  [1836],  2 

6  Ex.  Div.  155.  ^yj  j^  779^   ggg_  ^j^^^  Whippy 

(c)   Meg.    V.    Justices    of  Kent  y.  BilUry,  3  B.  &  Ad.  399 ;  37 

[1873],  L.  R.  8  Q.  B.  307.  B-  E-  450. 


176  ASSIGNABILITY  SINCE  THE  JUDICATUEE  ACT,  1873. 

objection  shall  he  signed  ly  the  person  objecting."  Held, 
that  such  notice  must  he  signed  personally  hy  the  ob- 
jector, that  being  the  intention  of  the  legislature  [g). 

Similar  remarks  apply  to  the  statutes  21  Jac.  1,  c.  16 ; 
3  &  4  Will.  IV.  c.  2,  s.  42,  and  3  &  4  WiU.  IV.  c.  42, 
s.  5,  and  to  many  others. 

The  words  of  Tindal,  O.J.,  in  a  case  above  quoted 
may  be  aptly  placed  here :  "  Some  inconveniences  have 
been  pressed  in  the  course  of  the  argument  upon  our 
attention,  in  cases  v?^here  a  total  inability  of  parties  to 
sign  may  exist ;  but  the  nature  of  the  signature  which 
is  necessary  to  comply  with  the  requisites  of  the  statute, 
is  such,  as  to  make,  it  almost  impossible  to  suppose  a 
case  in  which  a  party  could  not  make  such  a  signature 
as  would  satisfy  the  statute.  And,  after  all,  in  constru- 
ing a  statute,  we  must  not  look  to  cases  of  very  rare  and 
singular  occurrence,  but  to  those  of  every  day's  experi- 
ence'; and  whatever  may  be  the  consequence,  we  must 
interpret  the  statute  according  to  the  plain  import  of 
the  language  employed  in  it "  {h). 

It  is,  of  course,  obvious  that  "assignor"  means  the 
person  actually  assigning  the  subject-matter  of  the 
assignment,  and  that  this  does  not  necessarily  imply 
the  actual  beneficial  owner.  It  may  be  a  trustee,  exe- 
cutor, administrator,  trustee  in  bankruptcy ;  but  it  may, 
equally,  be  a  prior  assignee,  or  any  of  the  legal  repre- 
sentatives of  the  foregoing,  among  many  others. 

The  next  and  last  requisite  of  a  valid  assignment 
under  this  sub-section  is — 

(4)  Express  notice  in  uriting  of  the  assignment  must  ho 

given  to  the  person  from  whom  the  assignor  would 

have  been  entitled  to  claim  the  chose  in  action. 

That  is  to  say,  the  notice  must  be  given  to  the  person 

against  whom  the  assignor  would  have  been  entitled 

(y)  Toms  T.  Cwnmg,  7  M.  &  G-.  88.     (A)  Hyde  v.  Johnson,  supra,  780. 
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(had  he  not  assigned  his  interest)  to  have  demanded 
the  payment  of  the  debt  or  to  have  reclaimed  the  chose 
in  action  or  the  full  benefit  of  or  arising  therefrom. 

The  important  effect  of  this  part  of  the  sub-section 
cannot  be  over-estimated.  As  we  have  already  seen, 
in  equity  notice  to  the  debtor  or  other  obligor  was  not 
necessary  to  make  the  assignment  perfect  as  between 
the  assignor  and  assignee  («) ;  nor,  indeed,  was  it 
essential  as  between  assignee  and  debtor.  If  the  debtor 
had  not  paid  the  assignor  and  had  not  received  any 
notice  from  anyone  at  all,  he  would  be  bound  by  the 
assignment  in  equity  (/).  It  was  only  to  protect  the 
assignee  against  subsequent  assignments  by  the  assignor, 
and  to  insure  the  debtor  against  possible  claims  by  other 
persons,  that  the  notice  was  required  to  be  given.  And 
if  no  notice  and  no  claims,  the  assignor  and  debtor  were 
always  bound  by  the  assignment. 

Again,  in  equity,  any  kind  of  notice,  verbal  or  written, 
or  constructive,  was  sufficient.  If  the  assignment  had 
come  to  the  knowledge  of  the  debtor,  however  casually 
or  remotely,  in  any  slip-shod  or  side-way  manner,  such 
knowledge  was  held  to  affect  his  conscience ;  of  which 
there  may  be  doubt,  but  it  is  quite  certain  it  was  often 
made  to  affect  his  purse  by  compelling  him  to  pay  twice. 

But  by  the  Judicature  Act  not  only  is  notice  com- 
pulsory, but  it  must  be  express,  in  writing,  and  given 
to  the  debtor ;  and,  what  is  most  important  of  all,  the 
Act  confers  no  title  or  right  upon  the  assignee  until  the 
statutory  notice  has  been  given. 

The  term  "  express  notice "  is  doubtless  employed 
by  way  of  opposition  to  notice  arising  by  implication 
or  operation  of  law,  and  to  what  was  known  in  equity 
as  constructive  notice.     It  means  a  notice  which  indi- 


(j)  Newman  v.  Newmcm,  28  Oh.      son,  Kay,  711  ;  Re  Patrick,  (1891) 

1     pit,        QO 

D.   678;  Gorringe  y.   Irwell,   34  ^^.j   ^^^^  ^_  2)moomhe,  (1893) 

Ch.  D.  128  ;  BonaUson  v.  Donald-      Ap.  Ca.  369. 

w.  12 
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cates  an  express  intention — a  direct  and  definite  state- 
ment of  a  thing,  as  distinguished  from  supplying 
materials  from  which  the  existence  of  such  a  thing  may 
be  inferred  (k).  But  does  it  not  necessarily  mean  know- 
ledge ?  The  two  terms  "  notice  "  and  "  knowledge  "  are 
often  opposed  and  distinguished  in  law(^).  The  pre- 
sent Act  does  not  sai/  that  the  assignment  is  to  he 
brought  to  the  knowledge  or  understanding  of  the 
debtor,  but  that  notice  of  it  is  to  be  given  to  him.  But 
what  is  meant  by  "  given  "  ?  Does  it  mean  that  the 
notice  must  be  proved  to  reach  the  debtor,  or  will  it  be 
sufficient  to  show  that  the  notice  was  sent  in  a  proper 
way  ?  Would  it  do  to  send  a  notice  by  telegram  to  the 
debtor?  or  by  post,  not  registered?  "Would  it  be 
sufficient  to  send  the  notice  to  the  debtor's  last  known 
address  ?  Supposing  the  assignor  had  given  an  address 
at  which  the  debtor  had  not  resided  or  carried  on  busi- 
ness, and  the  assignee  sent  notice  to  that  address,  which 
notice  was  not  returned,  but  which"  subsequently  was 
clearly  shown  never  to  have  come  into  the  hands  of  the 
debtor,  would  it  be  said  that  statutory  notice  had  been 
given  to  the  debtor  ?  When  an  offer  is  accepted,  and 
communication  of  that  acceptance  is  properly  sent  by 
post,  both  parties  to  the  contract  are  bound  by  the 
acceptance,  although  the  notice  of  acceptance  may  never 
reach  the  offeror ;  as,  for  example,  the  vessel  carrying 
it  may  be  lost,  or  the  letter  intercepted  and  stolen  {m). 
Would  a  notice  of  the  assignment  be  sufficient  to  effec- 
tually satisfy  the  statute  if  it  were  thus  properly  addressed, 
directed,  prepaid  and  dispatched  to  the  debtor,  and  yet 
subsequently  proved  conclusively  never  to  have  reached 

(/c)  See  Surffh  v.  Zaffire,  5  M.  &      England,  17  C.  B.  161 ;  Re  Cousins, 
W.  420  ;   Vallee  t.  Sumergue,  18       31  Ch.  D.  671. 

•'^■/f;  5^'  ^^\'  ..-rr-  i       „„       „  H  household  Insurance  Co.  v. 

«)  See45&46Viot.  o.  39,  8.  3;        „^   '    r,o^m     .   tt.      tx-      „,^ 
MilLdr.Masvons,63h.J.Q.B.       <^™"''   [l^^^]'   *  E^-  ^'^-  21^  J 


38,  40;  May  v.  Chapman,  16  M.       Senthorn  v.  Fraser,  (1892)  2  Ch. 
&  W.  355  ;  Raphael  v.  Bank  of      27. 
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him  ?  Could  it  be  said  to  he  "  given  to  the  debtor, 
&c."  ?  or  does  "  given"  here  mean  "  received  by"  ?  A 
very  difficult  case  might  easily  arise. 

Notice  otherwise  adequately  fulfilling  the  statutory 
requirements  might  be  sent  by  the  assignee  to  the 
debtor  by  registered  post,  and  through  miscarriage 
never  reach  the  debtor ;  a  subsequent  notice  of  a  similar 
kind  might  be  sent  by  a  subsequent  innocent  assignee 
of  the  same  subject-matter  and  reach  the  debtor.  Sup- 
posing the  debtor,  acting  upon  the  second  notice,  paid 
the  debt  to  assignee  No.  2,  not  having  received  the 
first  notice,  would  he  be  able  successfully  to  plead 
payment  to  assignee  No.  2,  by  way  of  defence  to  an 
action  against  him  for  the  debt  by  assignee  No.  1  ? 
It  is  submitted,  that  this  is  a^  question  of  very 
great  importance,  and  may,  at  any  time,  affect 
grave  issues.  We  are  dealing  not  with  an  equitable 
principle,  but  with  the  language  of  an  Act,  and  conse- 
quently have  to  construe  strictly  the  import  of  the 
sub-section.  In  the  hypothetical  case  above  stated,  the 
debtor  or  trustee  would  be  in  a  dilemma,  and  might  be 
hit  whichever  way  he  moved.  If,  before  paying  to 
assignee  No.  2,  he  learned  the  real  facts,  perhaps  his 
best  course  would  be  to  pay  the  fund  into  Court,  and 
interplead  under  the  proviso  that  might  relieve  him; 
but  the  assignees  inter  se  would  be  in  the  same  muddle, 
each  contending  that  the  other  had  a  prior  claim.  On 
the  other  hand,  if  the  statute  means  that  the  debtor  is 
not  to  be  bound  until  the  notice  reaches  him,  it  practically 
imposes  upon  the  assignee  the  necessity  of  personal  ser- 
vice of  the  notice  of  assignment,  or  the  duty  of  proving 
otherwise  that  the  debtor  has  actually  received  the 
notice.  The  matter  is  a  serious  one,  for  until  the 
statute  has  been  complied  with  in  this  respect,  it  would 
appear  that  the  legal  right  to  the  chose  in  action  still 
remains  in  the  assignor.  It  may  be  that  the  legislature 
intended  that  "given  to"  should  mean  "reach,"  and 
12(2) 
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that  the  notice  must  be  brought  to  the  debtor's  know- 
ledge, so  as  to  affect  his  conduct  in  regard  to  dealing 
with  the  fund.  It  would  seem  the  more  reasonable  to 
suppose  that  that  was  what  ought  to  be  done;  but  it  has 
not  said  so,  and  the  answer  to  the  question  must  remain 
in  doubt.  It  is  submitted,  under  the  circumstances, 
that  no  assignee  may  be  safe  in  his  title  unless  and 
untH  he  can  show  that  the  debtor  has  actually  received 
the  notice ;  and  if  that  be  so,  nothing  short  of  personal 
service,  or  the  debtor's  actual  acknowledgment  of  the 
notice,  may  be  sufficient  to  safeguard  the  assignee 
against  another  and  subsequent  claimant  of  the  fund. 

It  is  to  be  regretted  that,  upon  so  important  a  point, 
the  language  of  the  sub-section  is  not  more  precise  and 
explanatory  as  to  its  meaning  and  requirement. 

Again,  it  does  not  limit  the  time  within  which  the 
notice  is  to  be  given,  and  therefore,  apart  from  any 
other  matters  affecting  it,  it  may  be  given  presumably 
at  any  time ;  it  has  been  decided,  that  the  mere  death 
of  the  assignor  before  notice  given  does  not  affect  the 
validity  of  the  notice  («).  But,  it  is  submitted,  that  if 
the  assignee  neglected  to  give  notice  before  the  as- 
signor's death,  and  the  assignor  by  his  will  bequeathed 
the  debt,  or  chose  in  action  (which  had  been  the  sub- 
ject-matter of  the  assignment)  to  a  third  person,  the 
assignee  might  probably  be  entitled,  under  the  Act,  to 
nothing  from  the  debtor  in  consequence  of  the  legatee 
having  acquired  a  perfect  title  before  the  assignee  com- 
pleted his  by  notice.  The  same  difficulties  might  h'ave 
arisen  against  the  assignee  before  1882  in  regard  to  an 
assignment  under  the  Act  by  a  feme  sole  who  married 
after  the  date  of  such  assignment,  but  before  notice 
given.  Trouble  still  may  arise  in  relation  to  the  as- 
signor's bankruptcy  before  notice  given.     Consequently, 


in)   Walker  M.  Bradford  Old  Bank,  12  Q.  B.  D.  511  ;  and  see  Bihh  t. 
Walker,.{WQS)  2  Ch.  429. 
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it  is  advisable  for  the  assignee  to  make  it  his  business 
to  give  statutory  notice  to  the  debtor  at  the  earliest 
moment,  and  to  obtain,  at  the  same  time,  satisfactory  evi- 
dence that  the  notice  has  reached  the  debtor's  knowledge. 

The  Act  does  not  say  who  is  to  give  the  notice,  but 
it  is  usual  for  the  assignee  to  do  so.     It  should  be . 
some  person  of  authority,  although  there  is  nothing 
in  the  Act  to  prohibit  an  express  notice  being  given  by 
some  third  person  so  as  to  be  binding  on  the  debtor. 

Yet  it  is  submitted  that  the  proper  person  to  give  the 
statutory  notice  is  the  assignor,  assignee,  or  the  duly 
authorized  agent  of  either  of  them.  It  must,  at  least, 
be  someone  of  such  authority  as  to  put  the  debtor  on 
inquiry,  and  impose  upon  him  the  duty  of  holding  the 
money  on  behalf  of  the  assignee.  Upon  the  whole 
question  of  notice  and  title  it  may  be  that  the  Courts 
would  still  be  inclined  to  take  the  same  view  as  was 
formerly  regarded  by  Courts  of  Equity,  and  hold  that 
although  as  between  the  debtor  and  assignee  the  notice 
may  be  given,  and  is  effectual,  at  any  time  before  action 
brought,  yet,  if  by  the  death  of  the  assignor,  or  by  any 
act  of  his  during  his  lifetime,  the  subject-matter  of  the 
assignment  is  transferred  to  the  debtor  or  to  any  other 
person  who  completes  his  legal  title,  before  the  original 
assignee  gives  notice,  the  original  assignment  wiU  be 
ineffectual,  on  the  ground  that  everything  has  not  been 
done  which  might  and  should  have  been  done  to  perfect 
the  original  assignee's  legal  title,  and  upon  the  principle 
expressed  by  the  equitable  maxim  Vigilantibus  non 
dormientibus  jura  subveniunt  (o).     Book  debts  can  only 


(o)  Lee  V.  Magrath  (1882),   10  [1887],  37  Ch.  D.  346;  Forteseue 

L.  E.   Ir.  45,   313;   Sarding  t.  \.  Barnett,  3  My.  &  K.  36  ;  Gason 

Harding,  17  Q.  B.  D.  442  ;  Read  v.  Rich,  19  L.  E.  Ir.  391 ;  Donald- 

V.  ^rowre,  22  Q.B.  D.128;  Sewell  son  t.  Donaldson,   Kay,  711;  Re 

T. Mo^sy,2 Sim^N  S.  189 ;  Sudsm  j.  g  ^h.  D.  470  ;  Re  PatncJc, 

Y.  Fernyhough,61Li.T.N.S.l22;  ,  '    „,  „  „„„„; 

Godefroi  on  Trusts   [1891],   73.  (1891)  I  Ch.  82;  Re  Seaman,  {1S96) 

See,    also,     Nanney    v.    Morgan  1  Q.  B.  412. 
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be  taken  out  of  the  "  order  and  disposition  "  of  tHe 
assigning  creditor  by  notice  (on  behalf  of  the  assignee) 
to  "the  respective  debtors  (^).  And  again,  where  A. 
assigned  to  B.  a  debt ;  and  B.  gave  no  notice,  but 
brought  action  against  the  debtor,  and  then  applied  for 
leave  to  amend  the  writ  by  joining  the  assignor  as  a 
party,  the  application  was  refused,  for  in  the  meantime 
the  Statute  of  Limitations  had  run  out  in  favour  of  the 
debtor  (j'). 

And  notice  to  a  debtor  who  has  given  a  negotiable 
instrument  in  payment  of  his  debt,  that  the  debt  has 
been  assigned  by  the  creditor,  may  be  disregarded,  if 
the  creditor  still  retains  the  instrument  (r). 

There  is  one  other  point  that  should  be  noted  in  this 
connection.  Upon  action  being  brought  by  the  assignee 
alone  against  the  debtor,  trustee,  &c.,  the  assignee  must 
expressly  allege  that  such  express  notice  in  writing  of 
the  assignment  has  been  given  to  the  debtor,  trustee, 
&o.  Otherwise,  the  case  is  not  brought  within  the 
statute,  and  the  plaintifE  has  no  right  of  action  (s) . 

We  have  seen  that  formerly  it  was  generally  essential 
to  the  validity  of  an  equitable  assignment  that  it  should 
be  supported  by  valuable  consideration,  and  the  same  still 
holds  good  in  respect  of  assignments  not  falling  within 
the  operation  of  the  Act.  Without  such  consideration 
there  was  no  ground  for  the  interference  of  a  Court  of 
Equity,  which  seldom  intervened  on  behalf  of  volun- 
teers. 

A  voluntary  transfer  of  a  chose  in  action  was  formerly 
held  to  be  in  the  nature  of  an  executory  contract  with- 
out consideration  to  support  it,  and  thus  incomplete  (^). 


(p)  Tailby  v.  Official  Beeewer,  13  78  L.  T.  804. 

Ap.  Ca.  534;  Ee  Seaman,  (1^96)  1  (s)  Blake-Odgers  on  Pleading 

Q.B.412;JJeffo«fe,  (1898)1  Q.B.  [1897],   80;  Seear  y.  Lawson,   16 

794.  Ch.  P.  121  ;    Wallis  v.  Smith,  51 

[q)  Hudson  v.  Fernyhough,    61  L.  J.  Ch.  677  ;  Read  v.  Brown, 

L.  T.  722.  22  Q.  B.  D.  128. 

(»')  Benoe  v.  Shearman  [1898],  {t)  Meek  t.  Ketthwell,  1  Hare, 
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But  it  is  now  decided  that  a  binding  and  effectual 
voluntary  disposition  may  be  made,  whether  the  pro- 
perty be  capable  or  not  of  manual  delivery,  whether  it 
be  in  possession,  in  reversion,  in  expectancy,  or  other- 
wise situated.  The  Court,  however,  still  requires  that 
if  the  subject-matter  of  the  intended  gift  be  capable  of 
legal  transfer,  all  the  formalities  necessary  to  vest  a 
complete  legal  title  in  the  donee  shall  be  strictly  com- 
plied with  (ti)  ;  and  that  if  it  be  incapable  of  legal 
transfer,  the  assignor  shall  have  done  everything  in  his 
power  to  complete  the  assignment,  and  have  left  undone 
nothing  material  thereto  {v). 

But  in  all  cases  of  assignments  within  the  opera- 
tion of  the  Judicature  Act,  1873,  sub-s.  6,  s.  25,  which 
are  valid  in  all  other  respects,  valuable  consideration  is 
not  necessary,  and,  therefore,  need  not  be  proved  (le) . 

Having  reviewed  the  requisites  of  a  valid  assignment 
under  the  Act,  let  us  briefly  consider  the  effects  of  fully 
complying  with  the  statute;  and  the  consequences  of 
failing  to  do  so. 

The  sub-section  says  that  an  assignment  of  a  chose 
in  action  coming  within  its  operation  is  effectual  in 
law : — 

(1.)  To  pass  and  transfer  the  legal  right  to  such  chose 
in  action  to  the  assignee  from  the  date  of 
notice  given  to  the  debtor,  &c. ; 

(2.)  To  pass  and  transfer  similarly  all  legal  and  other 
remedies  for  such  chose  in  action ;  and 

(3.)  To  confer  upon  the  assignee  the  power  to  give  a 
good  discharge  for  the  same, 
without  the  concurrence  of  the  assignor.    But  that  such 

464;  Sollowaij  v.  Seadington,   8  {ni)  KelcewiehM.  Manning,  supra; 

Sim.   324  ;    Ward  v.  Audland,   8  Harding  v.  Earding,  17  Q.  B.  D. 

Beav.  201 ;  Xekewich  v.  Manning,  442,  445 ;  Lee  v.  Magrath,  10  L.  R. 

1  De  Gr.  M.  &  G-.  176;   Voyle  t.  Jr.  49  ;  Godefroi,  65. 

jM^rAes,  2Sin.  &G.  18;   Godefrol  ho)  Lee     v.    Magrath,    supra; 

on  Trusts  [1891],  65.  J:'              ^     ,/  ,     '       „     ' 

(u)  Senthyy.Mae!cay,15BeaY.  ^«^^«-    ^-   J^radford    Old  Bank 

18.  [1884],  12  Q.  B.  D.  511. 
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assignment  shall  be  subject  to  certain  rights  on  the  part 
of  the  debtor,  trustee,  or  other  person  liable  in  respect 
of  such  chose  in  action,  namely, — 

(4.)  The  debtor,  &c.  may  set  o£E  against  such  assign- 
ment all  equities  which  would  have  been 
entitled  to  priority  over  the  right  of  the  assignee 
if  the  Act  had  not  passed. 
(5.)  Where  the  debtor,  &c.  has  had  notice  that  such 
assignment  is  disputed  by  the  assignor,  or  any 
one  claiming  tmder  him,  or  notice  of  any 
other  opposing  or  conflicting  claim  to  such 
chose  in  action,  he  (the  debtor,  &o.)  shall,  if 
he  think  fit,  be  entitled, — 

(a)  To  make  the  claimants  interplead  con- 

cerning the  chose  in  action ;  or 

(b)  To  pay  the  sum  into  the  High  Court  in 

conformity  with  the  provisions  of  the 
Acts  for  the  relief  of  trustees. 

(1.)  As  we  have  already  pointed  out,  the  Act  trans- 
fers the  legal  right  to  the  chose  in  action,  and  places  the 
assignee  in  the  same  position  as  the  assignor  was  pre- 
viously to  the  assignment.  Consequently,  the  assignee 
can  assign  or  transfer  it  to  another  in  his  own  name, 
and  without  the  concurrence  of  the  original  assignor ; 
and  in  like  manner  he  can  sue  for  its  recovery,  or  dispose 
of  it  by  will,  &c.  as  freely  as  if  it  had  originally  been 
created  in  his  favour  and  he  privy  to  the  original 
transaction. 

(2.)  The  legal  and  other  remedies  transferred  by  the 
Act  will  be  considered  in  a  later  division  of  this  work  («). 

(3.)  This  is  of  the  greatest  value  and  importance  to  the 
assignee  and  the  debtor  alike,  for  it  protects  the  debtor 
against  any  further  claim  by  reason  of  the  non-concur- 
rence of  the  assignor  in  such  receipt ;  and  it  also  benefits 
the  assignee  by  removing  the  necessity  for  such  con- 

(«)  See  "  Practice,"  i)M!;,  Bk.  VII. 
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eurrence,  and  by  inducing  tlie  debtor  to  part  with  the 
fund  in  return  for  such  discharge. 

(4.)  Little  need  be  said  upon  this.  The  effect  of  it 
is  simply  to  place  the  debtor,  &e.  upon  exactly  the  same 
equitable  footing  in  relation  to  the  statutory  assignee  as 
he  was,  previously  to  the  Act,  in  respect  of  an  assignee 
in  equity.  What  that  position  is  has  been  fully  dealt 
with  in  an  earlier  division  of  this  work,  and  to  it 
reference  may  be  made.  The  effect  of  the  statute  is  to 
let  in  all  "  equities "  up  to  the  time  of  giving  the 
statutory  notice. 

(5.)  In  regard  to  this,  all  that  is  necessary  to  state 
here  is  the  fact  that  the  protection  given  only  refers  to 
cases  where  there  has  actually  been  a  written  assignment 
under  the  Act ;  it  does  not,  presumably,  relate  to  con- 
flicting claims  where  no  assignment  of  the  chose  in  action 
has  been  effected  («/) .  The  practice  and  procedure  in- 
volved in  this  proviso  will  be  found  fully  set  forth  in 
the  final  division  of  this  work. 

What  are  the  consequences  of  an  assignment  of  a 
chose  in  action  where  either  the  subject-matter  does  not 
fall  within  the  sub-section  of  the  Act,  or  the  require- 
ments of  the  Act  have  not  been  complied  with  ? 

They  may  be  briefly  stated  thus.  It  is  obviously 
useless  for  the  assignee  to  sue  under  the  Act ;  he  must 
proceed  in  the  same  manner  and  take  such  steps  as  were 
available,  in  the  circumstances,  before  the  passing  of  the 
Act.  He  must  sue  in  the  name  of  the  assignor  if  the 
subject-matter  of  the  suit  is  a  legal  chose  in  action,  and 
if  it  is  an  equitable  chose  in  action,  then  he  may  sue  in 
his  own  name  and  join  the  assignor  either  as  a  co- 
plaintiff  or  defendant  in  the  proceedings. 

The  modes  of  procedure  in  such  cases  will  also  be 
found  in  the  final  division  of  this  work. 

(«/)  Re  New  Hamburg  ^  Smzilian  Mail.  Co.,  [1875]  W.  N.  239  ; 
tacey  v.  Wielmd,  [1876]  W.  N.  24. 
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CHAPTER  III. 

CHOSES  IN  ACTION  MADE   ASSIGNABLE   BY  STATUTE, 
SINCE  THE  ACT. 

In  a  former  Chapter  we  set  out  the  chief  statutes  affect- 
ing the  assignahility  of  choses  in  aotion  before  the 
Judicature  Act  of  1873.  And  in  that  Chapter  many  of 
the  statutory  enactments  subsequent  to  the  Judicature 
Act  were  anticipated  for  the  sake  of  convenience.  In 
the  present  place  it  is  proposed  to  cite  those  statutes 
(not  dealt  with  in  the  former  Chapter)  enacted  since 
the  Act  of  1873,  which  render  certain  choses  in  aotion 
le. 


Local  Loan  Debentures. — By  the  Local  Loans  Act, 
1875,  local  authorities  may  raise  loans  by  the  issue  of 
debentures  payable  to  bearer  and  transferable  by  de- 
livery. 

"  The  principal  sum  may  be  made  payable  to  the 
bearer  of  the  debenture,  or  to  a  person  to  be  named 
therein,  his  executors,  administrators,  or  assigns. 

"A  debenture  in  which  the  principal  sum  is  made 
payable  to  bearer  shall  be  transferable  by  delivery. 

"  A  debenture  in  which  the  principal  sum  is  made 
payable  to  a  person  named  therein,  his  executors, 
administrators,  or  assigns,  is  in  this  Act  referred  to  as 
a  nominal  debenture,  and  shall  be  transferable  by 
writing  in  manner  directed  by  the  local  authority. 

"  There  may  be  attached  to  a  debenture  under  this 
Act,  or  be  thereafter  issued  in  respect  thereof,  or  partly 
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in  one  way  and  partly  in  the  other,  coupons  making 
the  interest  as  therein  mentioned  payable  to  the  bearer 
of  each  coupon,  or  to  the  person  named  in  each  coupon 
or  his  order,  or  the  interest  on  a  debenture  may  be  made 
payable  to  the  owner  for  the  time  being  of  such  deben- 
ture, or  may  be  otherwise  made  payable  in  such  manner 
as  in  the  said  debenture  mentioned. 

"  A  coupon  making  the  interest  therein  mentioned 
payable  to  the  person  named  therein  or  his  order  is  in 
this  Act  referred  to  as  a  coupon  payable  to  order"  («). 

"  The  title  of  any  person  to  any  share  in  debenture 
stock  shall  be  evidenced  by  the  entry  in  the  register  as 
in  this  Act  mentioned  of  the  name  of  such  person  as 
owner  of  such  share." 

"  Debenture  stock  shall  have  all  the  incidents  of 
personal  estate,  and  shall,  subject  to  the  provisions  of 
the  Act,  be  transferable  by  writing  in  manner  directed 
by  the  local  authority. 

"  The  interest  on  any  share  of  debenture  stock  shall 
be  recoverable  by  the  owner  of  such  share  in  the  same 
manner  in  all  respects  as  if  such  interest  were  an 
annuity  of  like  amount  secured  to  him  by  an  annuity 
certificate  under  this  Act." 

"  The  local  authority  may,  if  it  thinks  fit,  on  the 
application  of  the  owner  of  any  share  in  debenture 
stock,  grant  to  him  a  certificate  of  title  to  hfs  share  in 
such  stock,  or  any  part  of  such  share,  with  coupons 
attached  entitling  the  bearer  of  the  coupons  to  the 
interest  on  the  share  or  part  of  a  share  specified  in  such 
certificate. 

"  A  certificate  of  title  to  a  share  in  debenture  stock 
under  this  section  (in  this  Act  called  a  stock  certificate 
to  bearer)  shall  entitle  the  bearer  to  the  stock  therein 
described,  and  to  the  interest  thereon,  and  shall  be 
transferable  by  delivery. 

(«)  38  &  39  Vict.  c.  83,  s.  5. 
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"Any  share  in  stock  in  respect  of  wMcli  a  stock 
certificate  to  bearer  has  heen  issued  shall,  so  long  as 
such  certificate  is  outstanding,  cease  to  be  dealt  with 
through  the  medium  of  the  register"  (6). 

"  An  annuity  certificate  under  this  Act  shall  be  an 
instrument  taking  effect  as  a  deed,  and  charging  the 
local  rate  or  property  in  such  certificate  specified  with 
payment,  as  in  the  certificate  mentioned,  of  the  annual 
sum  therein  specified." 

"  The  annual  sum  may  be  made  payable  to  the  bearer 
of  the  certificate  or  to  a  person  to  be  named  therein,  his 
executors,  administrators,  or  assigns. 

"An  annuity  certificate  in  which  the  annual  sum 
is  made  payable  to  the  bearer  shall  be  transferable  by 
delivery. 

"  An  annuity  certificate  in  which  the  annual  sum  is 
made  payable  to  a  person  named  therein,  his  executors, 
administrators,  or  assigns,  is  in  this  Act  referred  to  as  a 
nominal  annuity  certificate,  and  shall  be  transferable  by 
writing  in  manner  directed  by  the  local  authority  "  (c). 

The  Act  also  provides  that  the  remedy  for  non-pay- 
ment is  to  be  by  action  and  mandamus  and  the  appoint- 
ment of  a  receiver  (d). 

And  further  enacts,  "  A  coupon  payable  to  order, 
which,  when  presented  for  payment,  purports  to  be 
indorsed  by  the  person  named  therein,  shall  be  a  suflS- 
cient  authority  to  the  person  paying  the  money  to  pay 
the  amount  due  in  respect  of  such  coupon  to  the  bearer 
thereof,  and  it  shall  not  be  incumbent  on  the  person 
paying  such  coupon  to  prove  that  such  indorsement  or 
any  subsequent  indorsement  was  made  by  or  under  the 
direction  or  authority  of  the  person  who  is  named  in 
the  coupon,  or  to  whom  the  coupon  was  made  payable 
by  any  indorser. 

"  Where  a  coupon  bears  across  its  face  an  addition  in 

(J)  38  &  39  Viot.  c.  83,  s.  6.        (c)  Id.  a.  7.       M  Id.  bs.  11,  12. 
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"written,  printed,  or  stamped  letters  of  the  name  of  any 
banker  or  of  the  words  '  and  company '  in  full  or 
abbreviated,  between  two  transverse  lines,  such  addition 
shall  be  deemed  to  be  a  material  part  of  the  coupon, 
and  have  the  force  of  a  direction  to  the  person  by  whom 
such  coupon  is  to  be  paid  that  the  same  is  to  be  paid 
only  to  or  through  the  banker  named,  or  if  none  is  so 
named,  to  or  through  some  banker,  and  the  same  shall 
be  payable  only  to  dr  through  the  banker  named,  or 
some  banker"  (e). 

"A  local  authority  issuiag  nominal  debentures, 
nominal  debenture  stock,  or  nominal  annuity  certificates 
under  this  Act  shall  cause  a  register  of  such  securities 
to  be  kept  in  one  or  more  book  or  books,  and  there 
shall  be  entered  in  such  register — 

(1.)  The  names  and  addresses  and  the  descriptions  of 

the  owners  for  the  time  being  of  every  such 

security,  with  a  statement  of  the  securities  held 

by  each  person  registered ;  and 
(2.)  The  date  at  which  the  name  of  any  person  was 

entered  in  the  register  in  respect  of  any  such 

security. 
"  The  register  under  this  section  shall  be  evidence  of 
any  matters  by  this  Act  directed  or  authorized  to  be 
inserted  therein  "  (/). 

"  If  any  security  issued  under  this  Act  is  lost,  mis- 
laid, or  destroyed,  the  local  authority  shall,  on  such 
indemnity  being  given  as  they  may  require,  and  on 
payment  of  the  expense  of  the  issue,  issue  a  fresh 
security  in  the  place  of  the  security  so  lost,  mislaid,  or 
destroyed"  {g). 

This  Act  also  repealed  the  County  Debentures  Act, 
1873  (36&37Yiot.  c.  35)  (A). 

It  must  be  observed  that  a  debenture  or  bond  of  a 
company  or  other  corporate  body  does  not  import  any 


(e)  38  &  39  Vict.  c.  83,  b.  18. 

(g)  Id.  s.  33. 

(/)  Id.  s.  23. 

(A)  Id.  s.  35. 
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charge  upon  the  corporation  property,  unless  it  is 
expressly  so  charged ;  and  that  a  debenture  which 
charges  all  the  current  property  of  the  company  for  the 
time  being  gives  no  specific  charge  upon  any  portion, 
which  would  prevent  the  company  dealing  with  that 
portion  in  accordance  with  their  powers  («). 

Shares,  &e.  in  Building  Societies. — By  the  Building 
Societies  Act,  1874,  it  was  provided  that  rules  should 
be  drawn  up,  submitted  to  the  registrar  and  registered ; 
and 

"  Any  society  under  this  Act,  in  a  schedule  to  its 
rules,  may  describe  the  forms  of  conveyance,  mortgage, 
transfer,  agreement,  bond,  security  for  deposit  or  loan, 
or  other  instrument  necessary  for  carrying  its  purposes 
into  execution  "  {j). 

And  the  rules  for  a  terminating  building  society 
generally  include  such  as  the  following : — 

Transfer  of  Shares. 

(i)  Any  member  shall  be  at  liberty  to  sell  or  transfer 
his  or  her  share  or  shares,  or  any  of  them,  to 
any  other  member  or  to  any  other  person,  on 
payment  of  2s.  Qd.  per  share  as  a  bonus  to  the 
funds  of  the  society,  and  on  paying  all  fines  and 
subscriptions  then  due  to  the  society  in  respect 
of  such  share  or  shares,  with  all  other  liabilities 
and  engagements  on  account  thereof,  and  on 
receipt  of  such  2s.  Qd.  per  share  the  manager 
shall  register  the  same  in  a  book  to  be  kept  for 
that  purpose,  and  the  transferor  shall  cease  to 
be  a  member. 

(ii)  In  like  manner  any  member  may  transfer  his  or 

(i)   Wheatley  v.    SilJcstme   Coal  Brunton  t.  Bkctrical  Engineering 

Co.,    L.    E.    29   0.   D.   715  ;   Re  Corporation,  [1891]  "W.  N.  203. 
Some,  id.  736  ;  Norton  v.  Florence  (j)  37  &  38  Vict.  c.  42,  ss.  17 

Land  Co.,  L.  R.  7  0.  D.  332;  and  19. 
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her  bidding  for  shares  to  any  other  member  on 
payment  of  2s.  6d.  per  share  to  the  funds  of 
the  society  on  registration  of  such  transfer, 
(iii)  On  the  transfer  of  the  share  or  shares  as  also  on 
the  transfer  of  the  bidding  of  any  member  who 
has  agreed  to  purchase  capital  of  the  society  in 
respect  thereof,  the  manager  shall  certify  in 
writing  to  the  party  to  whom  such  share  or 
bidding  is  about  to  be  transferred,  the  amount 
of  the  premium  at  which  such  society  capital 
has  been  agreed  to  be  sold,  and  that  the 
share  or  bidding  is  transferred  on  condition  that 
the  said  purchase  shall  be  made  good,  and 
premium  (as  agreed)  deducted  in  conformity 
with  the  rules  of  this  society,  and  the  transfer 
shall  be  made  only  on  such  conditions  (k). 

And  similar  rules  are  framed  for  the  transfer  of 
shares  in  co-operative  building  and  land  societies,  &c. 
The  instrument  of  transfer  is  generally  required  to  be 
executed  both  by  the  transferor  and  the  transferee,  and 
in  form  provided,  and  the  transferor  is  to  be  deemed  to 
be  the  holder  of  such  shares  until  the  transferee's  name 
is  entered  in  the  society's  register ;  and  is  subject  to  the 
consent  of  the  committee  of  management  {I) . 

The  Act  of  1874  also  provided : — 

"  All  rights  of  action  and  other  rights,  and  all  estates 
and  interests  in  real  and  personal  estate  whatsoever  now 
belonging  to  or  held  in  trust  for  any  society  certified 
under  the  repealed  Act,  shall,  on  the  incorporation  of 
the  society  under  this  Act,  vest  in  the  society  without 
any  conveyance  or  assignment  whatsoever,  save  and 
except  in  the  case  of  stocks  and  securities  in  the  public 
funds  of  Great  Britain  and  Ireland,  &c."  {m). 

It  was  also  enacted,  by  the  same  statute,  that  two  or 


{k}  Davia  on  Building  Societies  (1)  Id.  621. 

[1896],  514.  (m)  37  &  38  Vict.  u.  42,  o.  27. 
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more  societies  might  unite  and  the  one  transfer  its 
engagements  to  the  other.  "  But  no  such  transfer  shall 
prejudice  any  right  of  any  creditor  of  either  society. 
Notice  of  every  such  union  or  transfer  shall  be  sent  to 
the  registrar,  and  registered  by  him  "  («). 

Further  Acts  were  passed  in  1875,  1877,  1884,  and 
1894  with  respect  to  building  societies ;  and  by  the  Act 
of  1894  building  societies  have  been  brought  within  the 
provisions  of  the  Companies  (Winding-up)  Act,  1890  (o). 

Interests  in  Friendly  Societies. — By  the  Friendly 
Societies  Act,  1875  (jo),  it  was  enacted  that — 

"  A  member  of  a  society  (other  than  a  benevolent 
society  or  working  men's  club)  not  being  under  the  age 
of  sixteen  years,  may,  by  writing  under  his  hand 
delivered  at  or  sent  to  the  registered  ofSce  of  the  society, 
nominate  any  person,  not  being  an  officer  or  servant  of  the 
society  (p),  to  whom  any  moneys  payable  by  the  society 
on  the  ^eath  of  such  member,  not  exceeding  60/.,  shall 
be  paid  at  his  decease,  and  may  from  time  to  time 
revoke  or  vary  such  nomination  by  writing  under  his 
hand  similarly  delivered  or  sent;  and  on  receiving 
satisfactory  proof  of  the  death  of  a  nominator,  the 
society  shall  pay  to  the  nominee  the  amount  due  to  the 
deceased  member,  not  exceeding  the  sum  aforesaid. 

"  If  any  member  of  a  society  entitled  from  the  funds 
thereof  to  a  sum  not  exceeding  50/.,  dies  intestate  and 
without  having  made  any  nomination  under  this  Act 
which  remains  unrevoked  at  his  death,  such  sum  shall  be 
payable,  without  letters  of  administration,  to  the  person 
who  appears  to  the  majority  of  the  trustees,  upon  such 
evidence  as  they  may  deem  satisfactory,  to  be  entitled 
by  law  to  receive  the  same  "  (q). 

[n)  37  &  38  Vict.  o.  42,  8.  33.  Act,  the  nomination  might  te  in 

(o)  See  Building  Societies  Act,  favour  of  an  officer,   &c.  of  the 

1894,8.8;  and  Companie8  (Wind-  society,  if  such  nominee  were  a 

ing-up)  Act,  1890,  s.  10.  relative  of  the  nominator  (39  &40 

(p)  38  &  39  Vict.  c.  60,  s.  15,  Vict.  o.  32,  s.  10). 

sub-s.  (3) ;  but  by  an  amending  (q)  Id.  8.  15,  sub-s.  (4). 
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"Whenever  the  society,  after  the  decease  of  any 
member,  pays  any  sum  of  money  to  the  person  who 
appears  to  the  trustees  to  he  entitled  under  this  section, 
the  payment  is  valid  and  effectual  against  any  demand 
made  upon  the  trustees  or  the  society  by  any  other 
person"  (»-). 

The  same  Act  (and  section)  provides  for  the  transfer 
of  stock,  in  the  event  of  the  absence,  bankruptcy,  &c.,  &c., 
of  any  of  the  trustees,  into  the  names  of  any  other  per- 
sons as  trustees  for  the  society  (s) . 

By  an  amending  Act,  the  amount  of  the  nomination 
sum  was  extended  from  60^.  to  1001.  {t) ;  and  it  was 
enacted  that  the  nomination  might  be  partly  printed, 
and  if  made  in  a  book  kept  at  the  office  shall  be  taken 
to  be  delivered  at  such  office  [u) ;  and  "  moneys  payable 
by  the  society  at  the  death  of  such  member"  were  made 
to  include  deposits  and  moneys  accumulated  for  his  use, 
together  with  interest  on  such  deposits,  &c.,  if  any. 

But  all  the  enactments  regulating  friendly  societies 
were  repealed,  and  the  whole  law  thereupon  consolidated 
by  the  Friendly  Societies  Act,  1896.     By  that  Act — 

A  member  of  a  registered  society,  not  under  sixteen 
years  of  age,  may  dispose  of  any  sum  of  money  payable 
by  the  society  to  him  at  death,  not  exceeding  1001. ,  by 
written  nomination  registered  in  the  society's  books. 

The  sum  of  money  shall  include  sums  contributed  or 
deposited,  and  sums  accumulated. 

The  nomination  may  be  revoked  and  varied  in  a  similar 
manner  by  a  similar  document  under  the  hand  of  the 
nominator,  delivered,  sent,  &o.,  as  aforesaid. 

Marriage  of  the  nominator  revokes  the  nomination  ; 
but  the  nominee's  receipt  for  payment  by  the  society 
when  the  nominator  has  married  subsequently  to  the 
nomination,  but  unknown  to  the  society,  wUl  validly 
discharge  the  society  from  liability. 

(r)  Sect.  15,  sub-s.  (6).  (t)  46  &  47  Vict.  c.  47,  s.  3. 

(s)  Sect.  15,  eub-s.  (6).  («)  Id.  s.  4. 

w.  13 
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Similarly,  the  Act  provides  that  upon  the  death  of  a 
member  intestate  and  without  having  made  any  nomi- 
nation, the  society  may,  loithout  letters  of  administration,. 
distribute  not  more  thap  100/.  (due  to  the  deceased 
member)  among  such  persons  as  appear  to  the  society's- 
trustees  to  be  lawfully  entitled  thereto ;  and  in  the  event  of 
the  member  being  illegitimate,  then  among  such  persons 
as  would  have  been  entitled  thereto  if  the  deceased 
member  had  been  legitimate. 

In  all  such  cases  of  payment  the  society  shall  be  free 
from  liability  by  reason  of  the  receipt  which  it  holds 
from  the  person  or  persons  to  whom  it  paid. 

Where  possible,  certificates  of  death  are  to  be  pro- 
duced to  the  society,  or  such  other  evidence  thereof  as 
is  available  (v). 

It  is  to  be  observed  that  a  nomination  must  be  signed 
by  the  nominator  and  sent  or  delivered  to  the  society, 
during  the  lifetime  of  the  nominator,  and  if  by  will, 
the  will  must  be  delivered  into  and  left  in  the  hands  of 
the  society  ;  but  a  nomination  not  conforming  with  the 
Act  herein  and  yet  executed  in  accordance  with  the 
Wills  Act,  might  be  effectual  as  a  testamentary  disposi- 
tion of  the  money  (w). 

Forms  of  nominatioii,  revocation,  and  variation  v?ill 
be  found  in  the  Appendix  hereto. 

The  Act  of  1896  also  provides  for  the  vesting  of 
the  society's  property  in  its  trustees,  and  for  the  transfer, 
without  conveyance,  assignment,  or  other  usual  mode  of 
alienation  of  property,  to  succeeding  trustees  in  certain 
events,  and  for  all  proceedings  to  be  carried  on  in  their 
name  and  against  them  as  representing  the  interests  of 
the  society  («). 

(v)  59  &  60  Vict.  0.  25,  ss.  56  cases  of  interest  are : — M'Kee  V. 

—67.  Meikle,    27    Ir.   L.   T.   B.    100; 

[w)  WrigMY.Barhhouse Friendly  Zavin  v.  Bowley,  102  L.  T.  560. 

Society,  F.  S.  Cas.  407  ;  Siighes  t.  See,   also,    F.   Baden  FuUer   on 

Sardy,  F.  S.  Cas.  402;  FxeUing  The  Law   of  Friendly   Societies 

V.    RoohdaU    Equitable    Pioneers'  [1898]. 

Society,    92   L.   T.    431.      Other  W  59&60Vict.c.25,ss.49— 53. 
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Interests  affected  by  the  Conveyancing  Act,  1881.— 
By  sect.  36  (1)  the  receipt  in  writing  of  any  trustees 
or  trustee  for  any  moneys,  securities,  or  other  personal 
property  or  effects  payable,  transferable,  or  deliverable 
to  them  or  him  under  any  trust  or  power  shall  be  a 
sufficient  discharge  for  the  same,  and  shall  efPectually 
exonerate  the  person  paying,  transferring,  or  delivering 
the  same  from  seeing  to  the  application  or  being 
answerable  for  any  loss  or  misapplication  thereof. 

By  sect.  34  (1),  where  a  deed  by  which  a  new  trustee 
is  appointed  to  perform  any  trust  contains  a  declaration 
by  the  appointor  to  the  effect  that  any  estate  or  interest 
in  any  land  subject  to  the  trust,  or  in  any  chattel  so 
subject,  or  the  right  to  recover  and  receive  any  debt  or 
other  thing  in  action  so  subject,  shaU  vest  in  the  persons 
who,  by  virtue  of  the  deed,  become  and  are  the  trustees 
for  performing  the  trust,  that  declaration  shall,  without 
any  conveyance  or  assignment,  operate  to  vest  in  those 
persons,  as  joint  tenants,  and  for  the  purposes  of  the 
trust,  that  estate,  interest,  or  right  (y). 

Sect.  50.  Freehold  land,  or  a  thing  in  action,  may 
be  conveyed  by  a  person  to  himself  jointly  with  another 
person,  by  the  like  means  by  which  it  might  be  con- 
veyed by  him  to  another  person;  and  may,  in  like 
manner,  be  conveyed  by  a  husband  to  his  wife,  and  by 
a  wife  to  her  husband,  alone  or  jointly  with  another 
person  (z). 

Deposits,  &c.  in  Savings  Banks. — By  the  Provident 
Nominations  and  Small  Investments  Act,  1883,  the 
mode  of  nominating  in  favour  of  another  person,  pre- 
viously in  use  as  to  friendly  and  co-operative  societies 
and  trade  unions,  was  extended  to  savings  banks.  Such 
nomination  may  be  made  by  any  depositor  not  under 
sixteen ;  may  be  made  by  writing  delivered  at,  or  sent 

(y)  But  see  also  sub-sects.  (2)— (5).  («)  See  also  sect.  61. 

13  (2) 
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to  the  o£Bce  of  a  trustee  savings  bank,  or  of  the  General 
Post  Office  Savings  Bank,  or  in  a  book  kept  at  either  place. 

It  may  be  revoked  or  varied,  by  writing  under  the 
hand  of  the  nominator  and  similarly  delivered.  The 
nomination  is  limited  to  100/. 

Payments  thereimder  are  to  be  valid  as  against  next  of 
kin  or  lawful  representatives  of  deceased  depositor.  The 
nomination  vests  the  sum  nominated  in  the  nominee 
exclusively.  The  nomination  must  not  contain  instruc- 
tions as  to  the  disposal  of  the  sum  nominated.  Two  or 
more  nominees  may  be  named  by  the  same  form  (a). 

Government  Annuities. — By  the  Grovemment  Annuities 
Act,  1882,  and  the  Savings  Banks  Eegulations,  1884, 
combined,  certain  kinds  of  Q-overnment  annuities  are 
created  and  made  transferable  upon  conditions,  even 
where  the  person  or  persons  during  whose  life  or  lives 
the  annuity  is  payable  is  or  are  incapacitated  by  mental 
or  bodily  infirmity  from  joining  in  the  transfer.  Pro- 
vided that  no  such  transfer  shall  be  permitted  when  the 
person  on  whose  Hfe  the  annuity  is  payable  is  not  one 
of  the  persons  to  whom  the  annuity  is  granted  (b) . 

Married  Women. — By  the  Married  Women's  Property 
Act,  1882,  a  married  woman  is  enabled,  in  accordance 
with  the  provisions  of  the  Act,  to  acquire,  hold,  and 
dispose  by  will  or  otherwise,  of  any  real  or  personal 
property  as  her  separate  property  in  the  same  manner 
as  if  she  were  a  feme  sole,  without  the  intervention  of 
any  trustee  (c). 

A  married  woman  may,  moreover,  by  virtue  of  the 
power  of  making  contracts  contained  in  the  Act,  effect 
a  policy  upon  her  own  life  or  the  life  of  her  husband 


(a)  46   &  47  Vict.  u.  47,  s.  5  ;  (J)  45  &  46  Viot.  c.  61,  6S.  1, 

and  see  Forbes  on  Law  relating'  5>  6—9  ;  Savings  Banks  Eegula- 

to   Post   Office    Savings   Banks  ^°Jt^'}!^t'lf%^:        «        , 

r  „„  ■,  W  45  &  46  Vict.  c.  76,  B.  1, 

[1884].  sui-s.  (1). 
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for  her  separate  use;    and  the  same  and  all  benefit 
thereof  shall  enure  accordingly  (d). 

Bills  of  Exchange,  Promissory  Notes,  &c. — By  the 
Bills  of  Exchange  Act,  1882,  which  consolidated  the 
law  of  bills,  &c.,  it  was  enacted — 

"  A  bill  is  negotiated  when  it  is  transferred  from  one 
person  to  another  in  such  a  manner  as  to  constitute  the 
transferee  the  holder  of  the  bill. 

"  A  bill  payable  to  bearer  is  negotiated  by  delivery. 
"  A  bill  payable  to  order  is  negotiated  by  the  indorse- 
ment of  the  holder  completed  by  delivery. 

"Where  the  holder  of  a  biU  payable  to  his  order 
transfers  it  for  value  without  indorsing  it,  the  transfer 
gives  the  transferee  such  title  as  the  transferor  had  in 
the  bill,  and  the  transferee  in  addition  acquires  the 
right  to  have  the  indorsement  of  the  transferor." 

"  An  indorsement  in  order  to  operate  as  a  negotiation 
must  comply  with  the  following  conditions : — 

(1.)  It  must  be  written  on  the  bill  itself  and   be 

signed  by  the  indorser. 
(2.)  It  must  be  an  indorsement  of  the  entire  bill.     A 
partial  indorsement,  that  is  to  say,  an  indorse- 
ment which  purports  to  transfer  to  the  indorsee 
a  part  only  of  the  amount  payable,  or  which 
purports  to  transfer  the  bill  to  two  or  more 
indorsees  severally,  does  not  operate  as  a  negotia- 
tion of  the  bill. 
(3.)  Where  a  bill  is  payable  to  the  order  of  two  or 
more  payees  or  indorsees  who  are  not  partners 
all  must  indorse,  unless  the  one  indorsing  has 
authority  to  indorse  for  the  others. 
(4.)  An  indorsement  may  be  made  in  blank  or  special. 
It  may  also  contain  terms  making  it  restrictive." 
"  Where  a  bill  purports  to  be  indorsed  conditionally 
the  condition  may  be  disregarded  by  the  payer,  and 

{d)  Sect.  11. 
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payment  to  the  indorsee  is  valid  whether  the  condition 
has  been  fulfilled  or  not." 

"  An  indorsement  in  blank  specifies  no  indorsee,  and 
a  bill  so  indorsed  becomes  payable  to  bearer. 

"  A  special  indorsement  specifies  the  person  to  whom, 
or  to  whose  order,  the  bill  is  to  be  payable." 

Provisions  as  to  payee  apply  to  indorsee. 

"  A  restrictive  indorsement  gives  the  indorsee  the 
right  to  receive  payment  of  the  biU  and  to  sue  any 
party  thereto  that  his  indorser  could  have  sued,  but 
gives  him  no  power  to  transfer  his  rights  as  indorsee 
unless  it  expressly  authorize  him  to  do  so. 

"  Where  a  restrictive  indorsement  authorizes  further 
transfer,  all  subsequent  indorsees  take  the  bill  with  the 
same  rights  and  subject  to  the  same  liabilities  as  the 
first  indorsee  under  the  restrictive  indorsement." 

"  Where  a  bill  is  negotiable  in  its  origin  it  continues 
to  be  negotiable  until  it  has  been  (i)  restrictively  ia- 
dorsed,  or  (ii)  discharged  by  payment  or  otherwise." 

"  Where  an  overdue  bill  is  negotiated,  it  can  only  be 
negotiated  subject  to  any  defect  of  title  affecting  it  at 
its  maturity,  and  thenceforward  no  person  who  takes  it 
can  acquire  or  give  a  better  title  than  that  which .  the 
person  from  whom  he  took  it  had." 

"  Except  where  an  indorsement  bears  date  after 
maturity  of  the  bill,  every  negotiation  is  prima  facie 
deemed  to  have  been  effected  before  the  bill  was  over- 
due. 

"  Where  a  bill  which  is  not  overdue  has  been  dis- 
honoured, any  person  who  takes  it  with  notice  of  the 
dishonour  takes  it  subject  to  any  defect  of  title  attach- 
ing thereto  at  the  time  of  dishonour,  but  nothing  in 
this  sub-section  shall  affect  the  rights  of  a  holder  in  due 
course." 

"  Where  a  bill  is  negotiated  back  to  the  drawer  or  to 
a  prior  indorser,  or  to  the  acceptor,  such  party  may, 
subject  to  the  provisions  of  this  Act,  re-issue  and  further 
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negotiate  the  bill,  but  he  is  not  entitled  to  enforce  pay- 
ment of  the  bill  against  any  intervening  party  to  whom 
he  was  previously  liable. 

"  The  rights  and  powers  of  the  holder  of  a  bill  are  as 
foUows : — 

(1.)  He  may  sue  on  the  bill  in  his  own  name. 
(2.)  Where  he  is  a  holder  in  due  course  he  holds  the 
bill  free  from  any  defect  of  title  of  prior  parties, 
as  well  as  from  mere  personal  defences  available 
to  prior  parties  among  themselves,  and  may 
enforce  payment  against  aU  parties  liable  on  the 
bin. 
(3.)  "Where  his  title  is  defective — 

(i)  if  he  negotiates  the  bill  to  a  holder  in  due 
course,  that  holder  obtains  a  good  and  com- 
plete title  to  the  bill ;  and 
(ii)  if  he  obtains  payment  of  the  bill,  the  person 
who  pays  him  in  due  course  gets  a  valid 
discharge  for  the  bill "  {e). 

Patents,  &c. — By  the  Patents,  Designs,  and  Trade 
Marks  Act,  1883,  it  is  provided  that  a  register  of 
patents  shall  be  kept  at  the  Patent  Office  containing, 
among  other  entries,  "  notifications  of  assignments  and 
of  transmissions  of  patents,  of  hDences  under  patents," 
and  "  such  other  matters  affecting  the  validity  or  pro- 
prietorship of  patents  as  may  from  time  to  time  be 
prescribed"  (/). 

"  A  patentee  may  assign  his  patent  for  any  place  in 
or  part  of  the  United  Kingdom,  or  Isle  of  Man,  as 
effectually  as  if  the  patent  were  originally  granted  to 
that  place  or  part  only  "  (g). 

In  like  manner  provision  is  made  for  the  patentee  or 
his  legal  representatives  or  assignee  to  assign  aE.  the 


(«)  45  &  46  Vict.  0.  61,  ss.  31—  (/)  46  &  47  Viot.  u.  57,  s.  23. 

38  ;  and  see  Chalmers  on  Bills  of      See,  also,  sect.  22. 
Exchange,  &c.  [1892].  (ff)  Sect.  36. 
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benefit,  &c.  of  any  improvement  in  instruments  or 
munitions  of  war  to  the  Secretary  of  State  (either  for 
or  without  valuable  consideration)  on  behalf  of  Her 
Majesty,  and  the  Secretary  of  State  may  be  a  party  to 
the  assignment. 

The  assignment  shall  effectually  vest  the  benefit  of 
the  invention  and  patent  in  the  Secretary  of  State  for 
the  time  being  on  behalf  of  Her  Majesty  {h). 

Trade  Mark. — By  the  same  Act  it  is  provided  that : 
"  A  trade  mark  when  registered  shall  be  assigned  and 
transmitted  only  in  connection  with  the  goodwill  of  the 
business  concerned  in  the  particular  goods  or  classes  of 
goods  for  which  it  has  been  registered,  and  shall  be 
determinable  with  that  goodvdll"  (i).  Further,  "a 
series  of  trade  marks  shall  be  assignable  and  transmis- 
sible only  as  a  whole  "  {j). 

Where  a  person  becomes  entitled  by  assignment, 
transmission,  or  other  operation  of  law  to  a  patent,  or  to 
the  copyright  in  a  registered  design,  or  to  a  registered 
trade  mark,  the  comptroller  shall  on  request,  and  on 
proof  of  title  to  his  satisfaction,  cause  the  name  of  such 
person  to  be  entered  as  proprietor  of  the  patent,  copy- 
right in  the  design,  or  trade  mark,  in  the  register  of 
patents,  designs,  or  trade  marks,  as  the  case  may  be. 
The  person  for  the  time  being  entered  in  such  register 
as  proprietor  shall,  subject  to  any  rights  appearing  from 
such  register  to  be  vested  in  any  other  person,  have 
power  absolutely  to  assign,  grant  licences  as  to,  or  other- 
wise deal  with,  the  same,  and  give  effectual  receipts  for 
any  consideration  for  such  assignment,  licence,  or  deal- 
ing. Provided  that  any  equities  in  respect  of  such 
patent,  design,  or  trade  mark  may  be  enforced  in  like 
manner  as  in  respect  of  any  other  personal  property  {k). 

The  registration  of  a  person  as  proprietor  of  a  trade 

(h)  Sect.  44.  (j)  Sect.  66. 

(i)  Sect.  70.  (k)  Sect.  87. 
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mark  shall  be  primd  facie  evidence  of  his  right  to  the 
exclusive  use  of  the  trade  mark,  and  shall,  after  the 
expiration  of  five  years  from  the  date  of  the  registration, 
be  conclusive  evidence  of  his  right  to  the  exclusive  use  of 
the  trade  mark,  subject  to  the  provisions  of  this  Act(/). 

Debts  of  a  Bankrupt. — ^It  should  perhaps  be  repeated 
here,  that  by  the  Bankruptcy  Act,  1883,  upon  the 
appointment  of  a  trustee  in  bankruptcy,  the  property 
of  a  bankrupt  passes  to  and  vests  in  such  trustee,  and 
that  the  property  passes  from  trustee  to  trustee  and 
vests  in  the  trustee  for  the  time  being  during  his  con- 
tinuance in  oflSce,  without  any  conveyance,  assignment, 
or  transfer  whatever ;  and  the  trustee's  certificate  of 
appointment  shaU,  for  aU.  purposes  of  enrolment,  &c., 
be  deemed  to  be  a  conveyance,  &c.,  and  may  be  enrolled, 
&c.  accordingly  (m). 

And  "  property "  in  this  Act  includes,  generally, 
"  money,  goods,  things  in  action,  and  every  description 
of  property,  whether  real  or  personal,  whether  situate 
in  England  or  elsewhere;  also  obligations,  easements, 
and  every  description  of  estate,  interest,  and  profit, 
present  or  future,  vested  or  contingent,  arising  out  of 
or  incident  to  property  as  above  defined  "  (»). 

And  this  applies  to  after- acquired  property  (o). 

Debts,  generally. — By  the  Eules  of  the  Supreme  Court 
which  have  the  force  and  effect  of  statutory  enactments, 
provision  is  made  for  the  attachment  (by  a  judgment  cre- 
ditor) of  all  debts  owing  or  accruing  from  third  persons  to 
the  judgment  debtor  to  answer  the  judgment  or  order, 
and  the  garnishee  may  be  ordered  to  appear  before  the 
Court  to  show  cause  why  he  should  not  pay  to  the  judg- 
ment creditor  (p).  So,  too,  the  same  rules  provide  for  the 
charging  of  stock  or  shares  in  favour  of  a  creditor  of  the 
holder  of  stock  or  shares ;  and  such  charging  has  the 

(?)  Sect.  76.  («)  Sect.  168.  (o)  Sect.  28. 

(»»)  46  &  47  Vict.  0.  52,  s.  54.  (p)  Ord.  XLV.  r.  1. 
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same  effect  as  1  &  2  Vict.  c.  110,  ss.  14  and  15,  and 
3  &  4  Yict.  c.  82,  s.  1  (q). 

.  And  where  any  moneys  or  securities  are  in  Court  to 
tlie  general  credit  of  any  cause  or  matter  or  to  the 
account  of  any  class  of  persons,  an  order  may  be  made 
to  prevent  the  transfer  or  payment  of  such  moneys  or 
securities  on  behalf  of  a  judgment  creditor  of  the  persons 
entitled  to  such  moneys  or  securities  (r). 

Unclaimed  Stock,  &c.,  and  Dividends. — By  the  East 
India  Unclaimed  Stock  Act,  1885  (48  &  49  Vict.  c.  26), 
provision  is  made  for  the  payment  to  the  Secretary  of 
State  of  all  money  arising  from  redemption  of  stock 
Vfhich  has  remained  unclaimed  for  a  period  of  ten  years  or 
more  (s) ;  and  for  the  transfer  of  all  such  unclaimed  stock 
to  an  "  account  of  the  Secretary  of  State  in  Council  of 
India"  to  be  held  by  him  subject  to  the  claims  of 
parties  entitled  thereto  if) ;  every  such  transfer  is  to  be 
signed  by  the  accountant-general  or  some  other  special 
official  of  the  bank  in  whose  books  the  stock  stands  at 
the  time  of  transfer,  "  and  shall  be  as  effectual  to  all 
intents  as  if  signed  by  the  person  in  whose  name  the 
stock  was  then  standing  "  (m).  Similar  provision  is  also 
made  for  the  re-transfer  and  payment  to  parties  showing 
title;  three  months'  notice  by  advertisement  or  other- 
wise must  be  given  of  such  intention  to  transfer  before 
re-transfer  or  payment  of  such  stock  and  dividends 
thereon  [v).  The  same  Act  deals  similarly  with  East 
Indian  Railway  Annuities  unclaimed,  and  in  respect 
of  unclaimed  Indian  Railway  debentures  (w) .  No  stamp 
duty  is  chargeable  on  such  transfer  {x) . 


(?)  Ord.  XLVI.  1.  1  ;  and  see      Annual  Practice  [1899],  660,  651. 

text  of  Acta  cited,  set  out  in  the  (s)  48  &  49  Vict.  c.  26,  s.  3. 

Annual  Practice  [1899],  pp.  641,  («)  Sect.  4. 

642,  and  notes  thereto.     And  for  (m)  Sect.  6. 

further  observations,  see  "Prao-  \v)  Sects.  8 — 10. 

tice,"  Bk.  \ll.,post.  \w)  Sect.  17,  18. 

(r)   Ord.    XLVI.   rr.    12,   13;  \x)  Sect.  21. 
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Indian  RaUway  Debentures.— The  same  Act  (48  &  49 
Vict.  0.  25)  empowers  any  Indian  railway  company  to 
issue,  with  the  sanction  of  the  Secretary  of  State, 
debenture  bonds  payable  to  bearer  and  negotiable  by 
delivery ;  like  bonds  payable  to  order  and  negotiable  by 
indorsement  of  the  holder ;  debenture  bonds  payable  in 
rupee  currency  [y). 

The  issue  of  such  bonds,  &e.,  is  further  regulated  by 
the  East  India  Loan  Act,  1893  (56  &  57  Vict.  c.  70). 

By  the  Metropolitan  Board  of  Works  (Money)  Act, 
1885,  similar  provisions  are  made  and  powers  given  in 
respect  of  stock  created  by  the  Board  of  Works,  and  all 
shares  or  interest  therein  (s). 

Share  in  Partnership.— By  the  Partnership  Act,  1890 
(53  &  54  Vict.  c.  39)  it  is  enacted  : — "  An  assignment 
by  any  partner  of  his  share  in  the  partnership,  either 
absolute  or  by  way  of  mortgage  or  redeemable  charge, 
does  not,  as  against  the  other  partners,  entitle  the 
assignee,  during  the  continuance  of  the  partnership,  to 
interfere  in  the  management  or  administration  of  the 
partnership  business  or  affairs,  or  to  require  any  accounts 
of  the  partnership  transactions,  or  to  inspect  the  partner- 
ship books,  but  entitles  the  assignee  only  to  receive  a 
share  of  profits  to  which  the  assigning  partner  would 
otherwise  be  entitled,  and  the  assignee  must  accept  the 
account  of  profits  as  agreed  to  by  the  partners." 

In  ease  of  a  dissolution,  whether  as  respects  all  the 
partners  or  as  respects  the  assigning  partner,  the  assignee 
is  entitled  to  receive  the  share  of  the  partnership  assets 
to  which  the  assigning  partner  is  entitled  as  between 
himself  and  the  other  partners,  and,  for  the  purpose  of 
ascertaining  that  share,  to  an  account  as  from  the  date 
of  the  dissolution  {a). 

(y)  Sect.  23.  {a)  53  &  54  Vict.  u.  39,  s.  31. 

(z)  48  &  49  Viet.  c.  50,  ss.  27—43. 


(    204    ) 


Book  IV. 

ASSIGNABILITY  OR  TRANSFER,  MAINLY  BY 
OPERATION  OF  LAW. 


CHAPTBE  I. 

(I)    TEANSFEE  BY  DEATH. 

In  the  preceding  pages  we  have  considered  the  assign- 
ahility  of  choses  in  action  by  the  direct  intention  and 
voluntary  act  of  the  parties  concerned. 

We  shall  now  deal  with  the  occasions  and  circumstances 
in  which  mainly — though  not  entirely — the  transfer  of 
rights  and  privileges  in  respect  of  choses  in  action  is 
due  to  the  operation  of  various  rules  of  law. 

And  in  the  first  place  let  us  consider  the  manner  in 
which  death  of  a  person  affects  his  rights,  duties,  or 
liabilities. 

Grenerally  speaking,  by  the  death  of  a  person  all  his 
personal  estate,  all  rights  of  action  affecting  his  personal 
estate,  as  well  as  all  liabilities  chargeable  upon  it,  pass 
to  his  executors  or  administrators. 

Transfer  by  operation  of  law  consequent  upon  death 
may  be  considered  according  to  whether  the  chose  in 
action  accrued  to  the  deceased's  estate  during  his  lifetime 
or  after  his  death ;  whether  the  subject-matter  of  the 
chose  in  action  be  ex  contractu  or  ex  delicto;  whether  the 
deceased's  estate  be  the  estate  to  receive  the  benefit  or 
bear  the  burden  of  such  chose  in  action;  and,  lastly, 
according  to  whether  the  deceased  has  by  testament 
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disposed  of  the  chose  in  action  or  died  intestate  in 
respect  thereof. 

(i)  Choses  in  Action  which  Accrue  during  the 
lifetime  of  the  Owner  and  Survive  to  the 
Executor  or  Administrator. 

The  general  principle  is,  as  stated,  that  where  the 
deceased  had  rights  of  action  on  which  he  might  have 
sued  in  his  lifetime,  such  rights'  survived  him,  and  were 
transmitted  to  his  executor  or  administrator  (a).  But 
sometimes  a  person  has  a  right  of  action  which,  upon 
his  death,  does  not  go  to  his  personal  representative; 
and  there  are  some  interests  which  a  person  may  not 
assign  inter  vivos,  yet  may  dispose  of  freely  by  testament. 

The  personal  representatives  can  recover  all  lawful 
dehts  due  to  the  deceased,  whether  debts  of  record,  such 
as  judgments;  or  specialty  debts,  such  as  bonds  and 
covenants;  or  simple  contract  debts,  such  as  bills  of  ex- 
change for  goods  sold  and  delivered  (a). 

No  action  of  account,  however,  lay  for  an  executor  at 
common  law,  because,  it  was  said,  account  rested  in  the 
privity  and  knowledge  of  the  testator  only  (jb).  But 
this  was  remedied  by  the  Statute  of  Westminster  II. 
(13  Edw.  I.  stat.  1,  0.  23),  which  gave  to  executors  the 
power  to  bring  an  action  of  account.  By  25  Edw.  III. 
etat.  5,  c.  5,  this  power  was  extended  to  the  executors 
of  executors ;  and  by  31  Edw.  III.  stat.  1,  c.  11,  to 
administrators. 

The  executor  of  an  assignee  of  a  bail-bond  might 
have  brought  an  action  upon  it  (c).  The  same  holds 
good  in  respect  of  all  covenants  and,  indeed,  nearly  all 
contracts  made  in  favour  of  the  testator  and  broken  in 

a)  1  Saimd.  216,  a,  n.  (1)  to      B.  &  Al.  216;   24  E.  E.  325; 


Wheatley    y.    Lane.      See,    also 

Orme  T.  Broughton,  10  Bing.  533 

38  E.  E.  544  ;  Knight  v.  Quarks 

4    Moo.    632 ;     22    E.    E.    669 

Siskop  T.  Curtis,  18  Q.  B.  878 

Timmis    y.    Tlatt,   2  M.   &   W.  (c)  Com.  Dig.  Administration 

720  ;    Murray   r.   E.  J.    Co.,    6       (B.  13) ;  Vin.  Abr.  Exors. 


Watkins  v.  Maule,  2  Jao.  &  Walk. 
243  ;  BradshawY.  Bancs.  S;  Yorhs. 
Sail.,  li.  E.  10  C.  P.  189. 

{b)  Co.  Litt.  89b;  2  Inst.  404.. 
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Ms  lifetime ;  Tjecause  the  executor  or  administrator  was 
said  to  be  in  law  the  assignee  of  the  deceased  {d).  Tet, 
if  a  bond  is  conditioned  to  pay  money  to  some  person 
whom  the  testator  shall  appoint  by  will,  and  the  tes- 
tator do  not  appoint  by  will,  it  appears  his  legal  repre- 
sentative has  no  claim  to  the  money  (e).  Nor  can  the 
legal  representative  have  an  action  for  a  breach  of 
promise  of  marriage  to  the  deceased,  where  no  special 
damage  to  the  personal  estate  can  be  set  forth  on  the 
record  (/),  for  such  a  right  of  action  is  neither  assign- 
able during  the  lifetime,  nor  transmissible  at  death. 

Formerly,  the  heir  might  have  had  an  action  on  a  cove- 
nant real,  although  nothing  had  descended  to  him  from 
the  ancestor  with  which  the  covenant  could  run  (g).  If 
such  covenants  were  broken  in  the  lifetime  of  the 
deceased,  it  seems,  according  to  the  old  authorities 
mentioned,  that  the  benefit  of  suing  in  respect  thereto 
would  vest  in  the  executor  or  administrator,  although 
in  these  cases  upon  the  point,  it  seems  to  have  been  a 
question  of  whether  or  not  the  ultimate  damage  was 
sustained  in  the  lifetime  of  deceased  (A).  But  it  is  con- 
ceived that  all  the  rights  upon  covenants,  real  or  per- 
sonal, as  above  mentioned,  would,  since  the  Land 
Transfer  Act,  1897,  now  vest  in  the  executor  or  admin- 
istrator of  the  deceased  covenantee  (i). 

Moreover  the  decision  in  Raymond  v.  Fitch  (Ji) ,  was 
fully  confirmed  in  a  subsequent  case  in  which  it  was 
held  that  an  executor  of  a  tenant  for  life  may  sue 
for  a  breach  of  covenant  to  repair  committed  by  the 
lessee  in  the  testator's  lifetime,  without  stating  upon 

[d)  Raymond  Y.  Fitch,  2  Oionrpt.  (A)  See,  also,  Com.  Dig.  Cove- 
Mees.  &  Eoao.  588,  597.                      nant  (B.  1) ;   Lucy  v.  Levington, 

(e)  Pease  v.  Mead,  Hob.  9.  2  Lev.  26  ;   "but  see  Kingdoti  v. 
(/)   Chamberlain  v.  Williamson,       Nottle,  1  M.  &  S.  355  ;  14  E.  B. 

2  M.  &  S.  415,  416;    15  E.  K.  462;  fi«y  v.  Jokcs,  5  Taunt.  418; 

295.  4  M.  &  S.  188;   15  R.  R.   533; 

{g)  Fitz.  N.  B.  145 ;  C.  Touohst.  Raymond  v.  Fitch,  2  Crompt.  M. 

175  ;    Wooton  v.  Cooke,  Jenk.  241 ;  &  R.  588. 

Lougher  v.  Williams,  2  Lev.  92 ;  (i)  60  &  61  Vict.  o.  65,  sa.  1 — 4, 

Vivian  \.  Campion,  1  Salk.  141.  &o. 
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the  record,  tliat  there  was  any  damage  to  the  personal 
estate  {j) . 

In  like  manner  the  executor  or  administrator  may 
hring  an  action  upon  a  promise  made  to  the  deceased 
for  the  exclusive  benefit  of  a  third  party.  Thus,  A. 
promised  to  B.  that  if  B.  would  pay  501.  to  0.  (B.'s  son) 
who  was  married  to  D.  (the  daughter  of  A.),  that  then 
he  (A.)  would  pay  to  D.  100^.  on  a  certain  day.  B. 
paid  the  50^.  to  C,  and  A.  failed  to  pay  D.  100/.  B. 
died  intestate  and  his  administrator  brought  an  action 
upon  the  case  upon  assumpsit,  upon  the  promise  made 
to  B.  It  was  held  that  B.'s  administrator  could  rightly 
do  so,  although  he  would  have  no  benefit  by  such  action 
if  he  recovered  (k). 

Wherever  the  reversion  is  for  years,  the  executor  or 
administrator  is  of  course  the  only  person  capable  of 
suing  on  a  covenant  made  with  the  lessor,  whether  it 
run  with  the  land  or  be  in  gross. 

An  executor  of  a  tenant  for  years  is  expressly  within 
the  statute  of  32  Hen.  VIII.  c.  34,  and  may  maintain 
covenant  against  the  assignee  of  the  reversion  (/). 

When  an  annuity  was  granted  with  words  of  inherit- 
ance it  was  descendible,  and  went  to  the  heir  (m) ;  other- 
wise it  would  go  to  the  personal  representatives  (n). 

The  cases  of  personal  annuities  in  fee  apparently  form 
an  exception  to  two  general  rules,  viz. : — 

(1.)  That  before  the  Wills  Act  (1  Yict.  c.  26)  came 
into  operation,  what  would  devolve  upon  the 
heir  could  not  be  devised  away  from  him,  but_ 
by  a  will  attested  according  to  the  Statute  of 
Frauds ;  and 


{j)  Biclceits  v.  Weaver,  12  M,  &  [m]  Turner  v.    Turner,    Ambl. 

W.   718.     See,   also,  1  "Wiiliams  782,  783  ;  Stafford  v.  BuehUy,  2 

on  Exors.  [1893]  717.  Ves.    Sen.    179.     But    see    now 

(A)  Bafield  v.  Collari,  Sty.  6.  Land  Transfer  Act,  1897  (60  &  61 


(Z)  Williams   on   Exors.    717;       Vict.  c.  65). 
Eoscoe  on  Actions,  442 ;  Mackay  («)  Parsons  y.  Parsons,  L.  E. 

V.  Mackreth,  2  Chitt.  Rep.  461.  8  Eq.  260. 
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(2.)  That  although  personalty  be  specifically  be- 
queathed, it  will  in  the  first  instance  vest  in  the 
executor  and  form  part  of  his  estate  (o). 

The  ground  on  which  certain  annuities  were  held  to 
be  personal  property  was  that  they  were  not  connected 
with  land. 

But  where  an  inheritance  is  granted  which  arises  out 
of  or  is  connected  with  land,  it  is  generally  deemed 
to  be  real  property  and  formerly  would  not,  even  in 
the  first  instance,  go  to  the  personal  representative. 

Thus,  shares  in  the  navigation  of  the  river  Avon, 
under  the  statute  10  Anne,  are  realty  {p).  And  so  are 
the  following  real  property :  shares  in  the  Bath  Navi- 
gation (§')  and  shares  in  the  New  River  Co.  (r).  But 
shares  in  the  Chelsea  Waterworks  have  been  held 
personal  estate  (s). 

The  legislative  tendency  of  late  years  has  been  to 
make  all  such  shares  personal  property ;  and  hence,  by 
the  Companies  Act,  1862,  it  is  enacted  that  "  shares  or 
other  interest  of  any  member  in  a  company  under  this 
Act  shall  be  personal  estate  capable  of  being  transferred 
in  manner  provided  by  the  regulation  of  the  com- 
pany"(0. 

By  statute  1  Greo.  I.  c.  19,  stock,  annuities,  &c.,  in 
the  public  funds  are  personal  estate  (u),  assignable  only 
according  to  the  Act  («),  but  devisable  by  writing  duly 
attested  by  two  witnesses  {w).  This  and  other  Acts  of 
similar  provisions  have  raised  the  question  whether  the 
legislature  intended  the  devisee  to  take  such  interests 
direct,  or  through  the  executor  as  assets  in  the  latter's 


(o)  1  Wms.  Exors.  719,  720.  Siver  Co.,  3  De  G.  &  Sm.  394. 

\p)  Bwkeridge\. Ingram, lYea.  (s)  Bligli  v.  Brent,  2  T.  &  Coll. 

Jun.  653  ;  PortmoreY.  Bunn,l'S.  Exoh.  268;  ifay/erv.rMcfer,  4Kay 

&  C.  699,  702.  &  J.  248  ;  1  Wms.  Exors.  720. 

{q)  Howse  v.  Chapmm,  4  Ves.  («)  25  &  26  Viot.  o.  89,  s.  22. 

Jun.  543  ;  4  R.  R.  292.  («)  1  Geo.  I.  c.  19,  s.  9. 

(r)  Drybutter   v.   Bartholomew,  {v)  Id.  s.  11. 

2  P.  Wms.  127 ;  Bavall  t.  New  \w)  Id.  o.  12. 


TEANSFER  BY  DEATH.  209 

hands  {x)  ;  modern  decisions  have  established  that  stock 
having  been  made  personalty  vests  as  such  in  the 
executor  with  aU  the  results  consequent  thereupon  {y). 
And  by  33  &  34  Vict.  c.  71,  s.  23,  the  interest  of  a 
deceased  stockholder  in  stock  is  transferable  by  the 
executor  or  administrator  notwithstanding  any  specific 
bequest  thereof. 

The  executors  of  a  deceased  shareholder  in  a  com- 
pany are  entitled  to  claim  from  the  company  whatever 
is  payable  by  it  at  the  time  of  testator's  death  in  respect 
of  the  deceased's  shares,  and  whatever  becomes  payable 
in  respect  of  them  as  long  as  they  remain  part  of  his 
estate  (s). 

And  executors  who  are  on  the  list  of  contributories 
of  the  company  are  entitled  to  petition  for  the  winding- 
up  of  the  company  [a) . 

So,  too,  the  deceased's  copyright  or  other  similar 
interest  in  literary  works  and  works  of  art  may  vest  in 
the  executor  or  administrator  in  accordance  with  several 
statutes.  Thus,  the  copyright,  &c.  in  books  (6),  the 
interest  in  busts  and  sculptures  (c),  in  engravings  and 
prints  {d),ux  printed  linens,  muslins,  &c.  (e),  in  paint- 
ings, drawings,  and  photographs  (/),  all  vest,  on  the 
death  of  the  owner,  in  the  personal  representative. 
The  deceased's  interests  in  patents  will  also  vest  in  his 
personal  representative  (g). 

Again,  where  one  seised  in  fee  made  a  gift  in  tail,  or 

{x)  Fearsony.  Bank  of  England,       Walker  &  Elgood  on  Exors.  123. 

2  Bro.  C.  C.  529  ;  Bank  of  Eng-  (a)  Ee  Norwich  Yarn  Co.,  12 
landv.Zunn,  15 Ves.  Jun. 572,  578.       Beav.  366. 

(y)  Bank  of  England  v.  Mofat,  (i)  5  &  6  Vict.  c.  45. 

3  Bro.  C.  C.  260  ;  Bank  of  Eng-  (e)  54  Geo.  III.  c.  56. 

land  V.  Earsons,  5  Yes.  Jtm.  665;  {d)    7    Geo.    III.    c.    38;     17 

Bank  of  England  v.  Zunn,  15  Ves.  Geo.  III.  c.  57  ;  6  &  7  WiU.  IV. 

Jun.   669  ;    Eranklin   v.  Bank  of  o.  59. 

England,    1  Buss.  Ch.  Ca.  575  ;  [e)  5  &  6  Viot.  o.  100 ;  6  &  7 

Churchill  Y.  Bank  of  England,  11  Vict.  c.  65. 

M.  &  W.  323.  See,  also,  1  Wms.  (/)  25  &  26  Vict.  o.  68. 

Exors.  721,  where  the  above  cases  (g)  Toller.   152;  The  Patents, 

are  cited.  &o.  Act,  1883  (46  &  47  Viot.  o.  57), 

(a)  Lindley  on  Oompanies,  536  ;  s.  34,  &o. 


W. 
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granted  a  lease  for  life  or  years,  reserving  rent,  the  whole 
rent  which  became  due  after  his  death  went  with  the 
reyersion  to  the  heir  ih) ;  and  it  made  no  difference 
that  the  rent  was  expressly  reserved  to  the  lessor,  his 
executors  dioA.  assigns,  without  mentioning  the  heir(i). 
On  the  other  hand,  if  a  lessee  for  years  made  an  under- 
lease, reserving  rent  to  himself  and  heirs  (and  no  men- 
tion of  executors),  the  rent  accruing  due  after  his  death 
would  go  to  his  executor  or  admiuistrator  notwithstand- 
ing (y).  But  where  no  reversion  remained  in  the 
lessor  and  the  rent  was  reserved  to  his  executors, 
administrators  and  assigns,  it  went  to  the  personal 
representatives  and  not  to  the  heir  (/«).  . 

In  all  these  cases,  however,  the  interest  would  now 
vest,  in  the  first  instance,  in  the  personal  representa- 
tives {I). 

But  all  arrearages  of  rent  of  whatever  natm-e,  incurred 
and  payable  during  the  lifetime  of  the  deceased,  go  to  the 
personal  representatives  as  part  of  the  deceased's  per- 
sonal estate  (m) ;  and  they  can  distrain  or  bring  an 
action  for  the  same,  although  formerly  they  could  not 
distrain  for  such  arrearages  (m) . 

This  being  so,  it  was  once  a  matter  of  some  import- 
ance to  ascertain  when  rent  became  due,  so  as  to  go  to 
the  executor  or  administrator;  and  in  this  connection 
the  non-apportionment  of  rent  conferred  great  hardship. 
The  same  principle  applied,  also,  to  annuities,  pensions, 
dividends,  compositions,  &c.,  becoming  due  at  fixed 
periods.  And  legislation  dealt  only  partially  with 
these  difficulties  prior  to  the  Apportionment  Act,  1870 

(h)  Co.  Litt.  47a ;  3  Bao.  Ate.  1  Wms.  Exors.  725,  726. 

62     Exors.    (H    3 ).      And   see  (j,)  3  Ouise's Dig.  321  fSrd ed.). 

Goaolpt.    Pt.    2,   c.   24,    s.   13,  ,„  T     J   iTL.      ?       A  'i.    ,  on- 

p   lig_                              '             '  W  Land  Transfer  Act,  1897, 

'  {»)  Co.  Litt.  47a  ;  and  1  Wma.      ™^~- 
Exors.  725,  n.  {«).  {»»)  3    Bac.  Ate.    63,    Exora. 

(/)  2    Saund.    371,   n.    (7)  to      (H.  3) ;  1  Wms.  Exors.  727 


i  y.  Froggatt.    But  see  {»)  Co.  Litt.  162b;  32  H.  VIII, 

Nbrris  t.  Msworth,  1  Ereem.  463  ;      0.  37. 
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(33  &  34  Viet.  c.  35),  -which  enacted  "  that  all  rents, 
annuities,  dividends,  and  other  periodical  payments  in  the 
nature  of  income  shall,  like  interest  on  money  lent,  he 
considered  as  accruing  from  day  to  day,  and  shall  he 
apportionahle  in  respect  of  time  accordingly  "  (o)  ;  and 
that  all  persons  and  their  respective  heirs,  executors, 
administrators,  and  assigns,  and  also  the  executors, 
administrators,  and  assigns  respectively  of  persons 
whose  interests  determine  with  their  own  deaths,  shall 
have  such  or  the  same  remedies  for  recovering  such 
apportioned  parts  when  payable  as  aforesaid  for  entire 
parts  {p). 

But  the  Act  does  not  apply  to  policies  of  assurance, 
nor  where  there  is  a  stipulation  made  to  the  contrary  {q). 

Again,  where  a  fine  is  set  on  admitting  a  copyholder, 
and  the  lord  dies  before  payment  thereof,  the  fine  will 
go  to  the  executors,  who  can  recover  the  same  by  action ; 
for  it  is  a  fruit  fallen,  and  shall  not  go  with  the  in- 
heritance (r).  The  same  holds  good  in  regard  to  reliefs 
and  heriots  (s). 

No  chose  in  action  can  go  in  succession  in  a  corpora- 
tion sole,  such  as  a  bishop,  parson,  vicar,  hospital,  &c. ; 
"  for  the  successors  shall  no  more  have  them  than  the 
heirs  of  a  private  man;  since  succession  in  a  body 
politic  is  inheritance  in  case  of  a  body  private  "  {t). 

But  by  custom  a  chose  in  action  may  go  in  succession 
to  a  corporation  sole ;  thus,  in  London,  the  Chamberlain 
is  a  corporation  for  taking  bonds  for  the  benefit  of  the 
Orphanage  Fund  (m)  ;  but  he  cannot  take  a  bond  to 
himself  or  his  successors  for  any  other  purpose  {v). 

Similarly,  if  the  President  of  the  College  of  Physicians 


(o)  33  &  3i  Viot.  c.  35,  s.  2.  322,  n.  (/)  ;  1  Wms.  Eiors.  732. 

[p]  Id.  s.  4.  [t]  Fulwood^s  Case,  Co.  Pt.  IV. 

(?)  Id.  ss.  6,  7.  -  65a  ;      Sowley    v.     Knight,     14 

(r)  Shuttleworth    v.    Garnet,    3  Q.  B.  E.  240. 
Lev.  261,  262.  («)  Byrd-j.  Wilford,  Cro.  Eliz. 

(s)  4  Co.  49b ;   Co.  Litt.  47b,  464,  682 ;  Fulwood's  Ctae,  supra. 
83a,  b,    162b  ;    1   Watk.    Copy.  [v]  2  Bl.  Comm.  432. 

14(2) 
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obtain  judgment  on  a  debt  against  an  offender,  and  die 
before  satisfaction,  his  successor  may  sue  out  a  scire 
facias  on  the  judgment  recovered  by  his  predecessor,  the 
latter  having  recovered  in  right  of  the  corporation  {ic). 

It  is  the  general  rule  that  survivorship  obtains  equally 
in  regard  to  joint  tenants  of  chattel  property  in  posses- 
sion or  in  action,  as  between  joint  tenants  of  inheritance 
or  freehold  {x) ;  consequently,  any  interest  which  a  testa- 
tor might  have  in  a  chose  in  action  jointly  with  another 
would  not  pass  to  his  executor  (y).  But,  by  the  law 
merchant,  an  exception  prevailed  in  favour  of  merchants, 
and  was  extended  to  all  traders  and  persons  engaged  in 
joint  enterprise,  by  which  the  joint  interest  in  wares, 
merchandise,  debts,  or  duties,  does  not  survive  to  the  co- 
trader,  but  goes,  so  far  as  the  deceased's  interest  is  con- 
cerned, to  his  executors  (s). 

But  with  respect  to  choses  in  action  though  the  right 
of  the  deceased  joint  tenant  devolves  on  his  personal 
representative,  the  remedy  survives  to  his  co-partner, 
who  alone  must  enforce  the  right  by  action,  and  will  be 
liable,  on  recovery,  to  account  to  the  personal  represen- 
tative for  the  deceased's  share.  And,  formerly,  it  was 
doubted  whether  this  rule  could  be  enforced  elsewhere 
than  in  a  Court  of  Equity  {a) ;  the  Court  of  Exchequer, 
however,  held  that  the  title  to  partnership  chattels  does 
not  survive  at  law;  that  the  surviving  partners  had  a 
jus  disponendi  as  to  the  partnership  chattels  for  winding 
up  the  partnership  debts,  but  that  they  have  no  power 
to  dispose  of  the  deceased's  share  otherwise  than  for  the 
purpose  of  paying  the  debts  of  the  partnership  (b). 

(w)   Atkins    \.   Gardner,   Cro.  Gas.  Abr.  291,  pi.  3  ;  Sarrisony. 

Jao.  159.  Barton,  1  Johns.  &  H.  287. 

(a;)  Co.  Litt.  182a.  (a)  Smith's    Mercantile    Law 

{y)  Southcote  v.  Soare,  3  Taunt.  (3rd  ed.)   149  ;  Abhott  on  Ship- 

87  ;  12  K.  K.  600.  ping  (7th  ed.)  97 ;  1  Wms.  Exora. 

(a)  BucMsyY.Barber,Q'E,^c'b..'R.  [1893]  571. 

164;  flamoMf?  V.  i7«ttro,  2  Brownl.  (4)   Buckley   v.   Barher,   supra. 

&  Gold.  99  ;   Jeffereys  v.  Small,  1  See,  also,  Partnership  Act,  1890 

Vem.  217  ;   Vickers  v.  Cowell,  1  (53  &  54  Viot.  c.  39) ;  Pollock  on 

Beav.  529  ;  Lake  T.  Gibson,  1  Eq.  same  [1895],  119  et  seq. 
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Of  course,  it  is  also  to  te  remembered  that  formerly, 
owing  to  the  common  law  rule  against  assignment, 
cfioses  in  action  generally  vested  ia  the  executor  or 
administrator  although  they  had  been  assigned  by  the 
deceased  in  his  lifetime. 

As  it  has  been  remarked  previously,  there  are  instances 
of  choses  in  action  concerning  which  the  owners  might 
exercise  their  rights  during  their  lifetime,  but  failing 
such  exercise  no  rights  are  transmitted  to  their  executors 
or  administrators.  The  case  of  breach  of  promise  of 
marriage  has  been  mentioned  in  this  connection ;  and 
to  this  may  be  added  the  case  of  arrears  of  pin-money, 
to  which  a  wife  may  be  personally  entitled,  but  in 
regard  to  which  her  executors  or  administrators  have  no 
claim  (c),  for  the  right  dies  with  her. 

Nor,  semhle,  can  the  legal  representatives  of  a  wife 
enforce  payment  of  the  arrears  of  alimony  against  the 
husband  [d)  for  the  same  reason. 

Again,  when  the  contract  is  founded  upon  the  per- 
sonal skill,  particular  intellectual  abilities,  special  know- 
ledge, or  cunning,  or  other  capacities  equally  personal, 
of  the  deceased,  or  upon  any  other  peculiarly  personal 
relation  in  consideration  of  which  the  contract  was 
formed,  such  contract  is  terminated  by  the  death  of 
either  party  thereto. 

Thus,  it  has  been  held  that  the  personal  representa- 
tives have  no  interest  in  an  apprentice  bound  to  the 
deceased,  so  that  they  cannot  maintain  an  action  for 
debt  upon  a  bond  given  for  performance  of  the  inden- 
tures of  apprenticeship,  because  the  covenant  was  only 
to  serve  the  master,  there  being  no  mention  of  personal 
representatives.  The  interest  of  the  master  in  the 
apprenticeship  is  an  individual  interest  coupled  with  a 

(c)  Howard  v.  Digby,  2  CI.  &  quiere,  3  Hagg.  322 ;  Wilson  v. 
Ein.  634,  &c. ;  Jodrell  v.  Jodrell,       yrUson,  id.  329,  u.  (c) ;    Vander- 

'  }Ts'^es  V.  Coolce,  8  Sim.  321,       ^^^^  ^  ^^  ^if  ««-•  «  ^-^  ^■ 
n.  (<?)  ;   Se  Blaqtiiire  v.  Be  Bh-       229,  &o.  ;   1  Wms.  Exors.  736. 
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purely  personal  trust  which  is  not  assignable,  and  which 
is  determined  by  the  master's  death  like  that  of  a  guar- 
dian; and  besides  this  the  covenant  to  instruct  is  per- 
sonal and  cannot  extend  to  the  executors  who  may  not 
be  capable  of  instructing  (e) . 

It  is,  however,  different  where  a  person  binds  himself 
as  apprentice  to  another,  his  executors  and  administrators, 
such  executors  or  administrators  carrying  on  the  same 
trade  or  business,  and  in  the  town  of  W.,  and  with  him 
and  them  to  serve  for  the  term  of  seven  years,  and  the 
master,  in  consideration  of  the  service  of  the  appren- 
tice, covenants  to  teach  and  instruct  him  or  cause  him 
to  be  taught  and  instructed  during  the  term.  In  such 
a  case  it  was  held  that  on  the  death  of  the  master  the 
apprentice  was  bound  to  serve  the  widow  of  the  deceased, 
who  was  his  executrix,  whilst  she  carried  on  the  same 
business  in  the  town  of  W.,  and  that  she  was  bound  to 
instruct  the  apprentice  (/). 

And  in  regard  to  parish  apprentices  it  was  enacted  by 
32  Geo.  III.  c.  57,  that  where  the  premium  paid  does 
not  exceed  51.,  upon  the  death  of  the  master,  the  ap- 
prentice shall  serve  the  executors  of  the  master  or  their 
appointee  for  three  months,  and,  if  application  to  two 
justices  be  made  to  that  effect,  for  the  remainder  of  the 
term  of  apprenticeship  [g). 

Other  contracts  of  apprenticeship  are  regulated  by 
statute,  or  by  the  custom  of  the  trade  in  particular 
districts ;  and,  in  some  places,  the  personal  represen- 
tatives are  bound  to  assign  the  apprentice  to  another 
master. 

If  the  master  has  covenanted,  in  the  usual  way,  to 
find  the  apprentice  in  meat,  drink,  and  other  necessaries 
during  the  term  of   apprenticeship,  the  death  of  the 


(e)  Herns  v.   JDrake,  H.    T.  8  (/)  Cooper  v.  Simmons,  7  H.  & 

Ann. ;  1  Wms.  Exors.  723 ;  jBaarfer  jg'   707 
V.  BurfleU,  I  Bott.  P.  L.  pi.  696 

(6th  ed.) ;  Rex  v.  Peck,  1  Salk.  66.  0)  32  Geo.  IIL  c.  57,  ss.  1-3. 
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master  is  no  discharge  of  tlie  covenant,  but  the  personal 
representatives  are  hound  to  perform  it,  so  far  as  they 
have  assets  [h). 

In  the  case,  too,  of  any  ordinary  servant,  hy  the  death 
of  the  master  the  servant  is  discharged,  and  the  exe- 
cutors cannot  bring  an  action  to  enforce  the  contract  of 
service  after  his  death  {i). 

Other  illustrations  of  the  same  rule  are :  contracts  by 
authors  to  write  a  book  for  a  publisher ;  contracts  by 
physicians  to  cure  a  patient  of  a  particular  disease ;  con- 
tracts by  teachers  to  instruct  their  pupils ;  and  all  contracts 
similar  thereto  and  founded  upon  personal  relations  {j). 

These  contracts  being  strictly  personal  to  the  deceased 
the  executors  cannot  enforce  them,  nor  be  called  upon 
to  perform  them. 

A  contract  made  by  two  partners  for  the  employment 
of  an  agent  in  their  business  for  a  term  of  years,  was 
held  to  be  terminated  by  the  death  of  one  partner  before 
the  expiration  of  the  term  {k). 

Where  A.  hired  B.  to  serve  as  farm-baili£E  at  weekly 
wages,  the  hiring  to  be  determinable  by  a  six  months' 
notice,  or  by  payment  of  six  months'  wages,  and  A. 
died  during  the  hiring,  it  was  held  that  A.'s  personal 
representative  was  not  bound  to  contiuue  hiring  B.,  nor 
to  pay  six  months'  wages  in  lieu  of  notice  (l).  So, 
where  A.  instructed  B.  to  sell  A.'s  picture  and  promised 
him  100/.  for  his  trouble  in  the  event  of  sale;  but  before 
the  picture  was  sold  A.  died,  and  after  A.'s  death  B. 
sold  the  picture  and  claimed  the  100/.  from  A.'s  admin- 
istrator.    It  was  held,  that  the  authority  to  sell  was 

{h)  Wadsworth  t.    Gye,   1   Sid.       Finlay  v.   Chirney,  20  Q.  B.  D. 

216  ;    Z.   V.    Fech,    1    Salk.    65 ;       494  ;  57  L.  J.  Q.  B.  247. 

Walker  v.  Bull,  1  Lev.  177.  {k)  Tasker  v.  Shepherd,  6  H.  & 

/■\  -ITT    X      r.^  -Di      /iwii,    j\      N.  575  ;  30  L.  J.  Ex.  207. 
0  W^tw.  OflE.  Ex   (14th  ed.)  ^^  ^'^^^^  ^    ^.;^„     j^    ^   ^ 

141 ;  1  Wms.  Exora.  722.  (._^-^_  ^^^  .  gg  -^    j   (..  P.  326. 

{j)  Baxter  v.  Burfield,   2   Str.  And  see  Whincup  v.  Hughes,  L. 

1266  ;   Chamberlain  v.  Williamson,  R.  6  C.  P.  78  ;  Sobinson  v.  Bavi- 

2  M.  &  S.  408 ;  15  R.  R.  295  ;  son,  L.  R.  6  Ex.  269  ;  40  L.  J. 

Taylor  y.  Caldwell,  3  B.  &  S.  836  ;  Ex.  172. 
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revoked  by  A.'s  death,  and  that  his  administrator  was 
not  bound  to  pay  the  100/.  (m). 

If  a  publisher  agrees  to  pay  an  author  a  fixed  sum  of 
money  for  a  treatise,  and  the  author  dies  before  com- 
pleting the  task,  the  contract  is  absolutely  determined, 
and  the  publisher  is  not  bound  to  pay  any  part  of  the 
sum  agreed  upon,  unless  he  has  accepted  and  used  some 
portion  of  the  work,  in  which  case  he  will  be  liable  upon 
an  implied  promise  in  respect  of  the  benefit  actually 
received  («). 

But  in  all  these  cases,  although  the  contract  is  deter- 
mined by  death,  it  is  not  to  be  understood  that  that 
implies  the  determination  of  any  rights  in  respect  thereof 
which  had  already  vested  before  death. 

Thus,  where  an  engineer  was  appointed  to  construct 
certain  works,  during  a  probable  period  of  fifteen  months, 
and  was  to  be  paid  for  his  services,  in  the  interval,  the 
sum  of  500/.  by  equal  quarterly  instalments,  and  he 
died  shortly  after  the  third  quarter,  two  of  such 
quarterly  instalments  being  at  that  time  unpaid,  it  was 
held  that  although  his  death  terminated  the  contract,  it 
did  not  divest  the  right  to  those  two  instalments  which 
had  already  accrued  to  him,  and  that,  consequently,  his 
administrator  was  entitled  to  recover  them,  and  not 
merely  to  sue  upon  a  quantum  meruit  for  the  value 
of  the  amount  of  the  work  actually  done  by  the 
deceased  (o). 

The  personal  representatives  are  entitled  to  the 
benefits  of  all  such  executory  contracts,  as  they  can 
fairly  and  efficiently  perform  and  fulfil ;  for  example, 
the  completion  of  a  house  partly  built  by  the  deceased ; 
the  executors  may  finish  the  work  and  deliver  it  up  and 
sue  for  work  and  labour  done  by  them  as  executors  (p). 


(m)  Campanariv.  Woodbwn,  15  (o)  Siubhs  \.  Eoly well  Rail.  Co., 

C.  B.  400  ;  24  L.  J.  C.  P.  15.  L.  R.  2  Ex.  311 ;   36  L.  J.  Ex. 

(n)  1  Addison,  Contraots[1892],  166. 

226.  (p)  TTervcry.  Humphreys,  2^.. 
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Hitherto  this  Chapter  has  treated  of  ehoses  in  action 
which  give  rise  to  rights  of  action  ex  contractu,  and  which 
accrue  during  the  deceased's  lifetime. 

It  is  now  proposed  to  state  the  law  as  to  those  ehoses 
in  action  which  consist  of  rights  of  action  ex  delicto  or 
quasi  ex  delicto,  and  which  accrue  during  the  lifetime  of 
the  deceased.  We  have  now  to  consider  how  the  death 
of  the  person  wronged  affects  the  liability  of  the  wrong- 
doer. It  has  been  said  with  good  cause  that  this  is  one 
of  the  least  rational  parts  of  our  law  (g).  The  maxim 
at  common  law  is  actio  personalis  moritur  cum  persona, 
which  means  that  a  right  of  action  for  tort  is  determined 
by  the  death  of  either  party,  even  if  an  action  has  been 
instituted  in  his  lifetime. 

It  may,  therefore,  be  taken  that  apart  from  the 
exception  to  be  hereinafter  mentioned,  the  estate  of  the 
person  wronged  has  not,  generally  speaking,  any  claim, 
and  that  the  estate  of  the  wrong- doer  is  not  liable  in  the 
event  of  the  death  of  either  party. 

Where  an  action  for  tort  has  been  referred  to  arbi- 
tration, and  one  party  dies  after  the  hearing  but  before 
the  award  is  made,  the  cause  of  action  is  extinguished, 
although  a  clause  in  the  order  of  reference  is  made 
providing  for  delivery  of  the  award  to  the  personal 
representatives  of  either  party  dying  before  the  award 
is  completed.  The  agreement  for  reference  is  merely 
as  to  mode  of  trial,  and  does  not  alter  the  rights  of  the 
parties  (r). 

It  is  supposed  that  the  rule  was  due  in  its  inception 
to  the  vindictive  and  g'Masi-criminal  character  of  the 
ancient  suits  for  civil  injuries  («). 

Certainly  it  is  a  rule  reaching  out  of  a  barbarous  age, 
and  its  continued  existence  is  a  signal  token  not  only  of 

&  Gr.  853;   3   So.   N.   E.   226;  (»•)  BowJcer  v .  Bvans  [1885],  15 

Marshall -v.  Broadhurst,  ICt.  &  J.  q_   b_   d_   555  j  54  L.  J.  Q.  B. 

405  ;   Collinson  \.  Lister,  20  Beav.  .  „. 
365. 

(?)  Pollock  on  Torts  [1890],  54.  (s)  Pollock  on  Torts,  65. 


the  tenacity  with  which  ancient  rules  and  customs 
struck  root,  but  also  of  their  almost  hopeless  ineradica- 
bility  when  the  purpose  they  served  has  no  longer  any 
place  in  our  system.  No  hardship  would  in  any  way 
he  imposed  upon  any  person,  while  great  good  would 
accrue  to  many,  by  complete  abrogation  of  the  rule  and 
by  a  simple  enactment  that  the  personal  representatives 
of  either  party  should  stand  in  the  shoes  of  the  de- 
ceased in  all  respects  both  as  to  rights  and  liabilities,  so 
far  as  the  assets  of  the  deceased's  estate  extended. 

Meanwhile  we  have  to  consider  the  effect  of  the  rule 
and  its  exceptions  in  various  cases. 

It  is  allowed  that  personal  wrongs  may  operate  to 
the  temporal  injury  of  the  personal  estate,  but  the 
Court  will  not  so  hold  or  entertain  the  matter  unless 
such  damage  is  specially  pleaded  (t) ;  but  where  the 
wrong  is  not  strictly  personal,  it  will  be  sufficient  if 
damage  to  the  personal  estate  appears  by  necessary 
implication  (;f).  But  in  either  case,  why  should  not 
the  burden  rather  lie  on  the  tort-feasor  to  prove  that 
the  estate  has  not  suffered  appreciable  damage  [x). 
Indeed,  the  rule  goes  so  far  as  to  hold  that  the  death 
of  a  person  cannot  be  a  cause  of  action  in  a  civil  court 
for  an  individual  not  claiming  through  or  representing 
the  person  killed,  who,  if  death  had  not  resulted  from 
the  injury,  would  himself  have  been  entitled  to  sue. 

Thus  a  master  can  sue  for  injuries  done  to  his  servant 
wrongfully,  whereby  the  master  loses  his  service  ;  but, 
if  the  injury  causes  the  death  of  the  servant,  it  is  held 
that  the  master's  right  to  compensation  is  gone(2/). 
Could  anything  be  more  ridiculous  or  anomalous? 
Had  it  been  an  ape  or  an  ass,  a  cock  or  a  horse,  the 
master  would  unquestionably  have  had  his  right  of 

[t)  Chamberlain  T.   Williamson,  [x)  Pollock  on  Torts,  57. 

2  M.  &  S.  414 ;  15  K.  E.  295.  (y)  Osborn  v.  Gillett  [1873],  L. 

(m)   Twyeross  v.   Grant  [1878],  R..  8  Ex.  88;  42  L.  J.  Ex.  53, 

4  C.  P.  D.  40  ;  48  L.  J.  C.  P.  1.  Bramwell,  B.,  diss. 
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action  against  the  wrongdoer;  but  it  was  a  human 
being — ^there's  the  rub  ! 

By  the  rule  the  dead  man's  right  of  action  is  gone ; 
but  the  master's  action  surely  is  totally  independent  of 
the  mere  fact  of  death ;  the  action  is  for  loss  of  service. 
It  is  not  the  master  nor  the  wrongdoer  who  is  dead, 
and  how  can  even  so  rigorous  a  rule  be  made  to  extend 
to  a  claim  different  from  what  the  servant's  would  have 
been,  for  a  different  injury,  and  upon  another  and 
totally  different  estimation  of  damages.  Tet  it  is 
alleged  that  the  policy  of  the  law  refuses  to  recognize 
the  interest  of  one  person  in  the  death  of  another  (z) — 
a  reason  which  would  set  aside  Lord  Campbell's  Act 
and  would  make  life  insurances  and  leases  for  lives 
illegal  {a),  to  say  nothing  of  all  interests  arising  under 
wills,  or,  in  case  of  intestacy  and  other  interests,  contin- 
gent upon  the  death  of  another. 

Wherever  the  action  was  founded  on  any  malfeasance 
or  misfeasance,  was  a  tort,  such  as  trespass  for  taking 
goods,  &c.,  trover,  false  imprisonment,  assault  and 
battery,  slander,  deceit,  diverting  a  watercourse,  ob- 
structing lights,  escape,  and  many  other  similar  cases, 
where  the  declaration  imputed  a  tort  done  either  to  the 
person  or  the  property  of  another,  and  the  pica  under 
the  old  pleading  must  have  been  "  not  guilty,"  the  rule 
was  actio  personalis  moritur  cum  persona  {h). 

The  first  amendment  was  made  as  long  ago  as  1330 
by  the  statute  4  Edw.  III.  c.  7,  de  bonis  asportatis  in 
vita  testatoris,  which,  after  reciting  that  in  times  past 
executors  had  not  had  actions  for  a  trespass  done  to 
their  testators,  as  of  the  goods  and  chattels  of  the  same 
testators  carried  away  in  their  life,  and  so  such  trespasses 
had  hitherto  remained  unpunished,  enacts,  that  the 
executors  in  such  cases  shall  have  an  action  against  the 


{z)  L.  E.  8  Ex.  90.  (S)  1  Wms.  Exors.  697. 

(«)  PoUook  on  Torts,  58, 
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trespassers,  and  recover  their  damages  in  like  manner 
as  thej,  whose  executors  they  be,  should  have  had  if 
they  were  living. 

This  remedy  was  further  extended  to  the  executors 
of  executors  by  25  Edw.  III.  stat.  5,  c.  5,  and,  by  an 
equitable  construction  of  the  former  statute,  to  adminis- 
trators (c).  The  Act  4  Edw.  III.  being  a  remedial  Act 
has  always  been  freely  interpreted  and  made  to  extend 
to  cases  other  than  those  of  trespass,  to  cases  within  the 
meaning  and  intent  of  the  statute  (d). 

Lord  EUenborough  said :  "  It  is  a  very  ancient 
statute  passed  at  a  period  when  no  great  precision  of 
language  prevailed,  and  the  body  of  the  Act  does  not 
speak  of  actions  on  trespass,  though  the  instance  put  is 
proper  for  such  an  action  ;  but  it  speaks  of  actions  for 
a  trespass  done  to  the  testator's  goods ;  and  it  enacts 
that  executors  in  such  cases  shaU  have  an  action  against 
the  trespassers,  apparently  using  the  word  trespass  as 
meaning  a  wrong  done  generally,  and  the  trespassers  as 
wrongdoers  "  (e). 

Therefore,  by  an  equitable  construction  of  the  statute, 
an  executor  or  administrator  will  now  have  the  same 
actions  for  any  injury  done  to  the  personal  estate  of  the 
deceased  during  his  lifetime,  lohereby  it  has  become  less 
beneficial  to  the  executor  or  administrator,  as  the  deceased 
might  have  had,  whatever  the  form  of  action  may 
be  (/) .  Thus,  the  executor  or  administrator  may  bring 
an  action  of  trespass  or  trover  [g) ;  or  an  action  against 
the  sheriff  for  a  false  return  or  a  non-return  in  the 
lifetime   of  the  testator  (/») ;  an  action  for  debt  on  a 


(c)  1  Saund.  217  ;  note  to  Pin-  (/)  1  Saund.  217,  u.  (1)  ;  Loe- 
chon's  Case,  9  Co.  88a  (vol.  v.  /»«•  v.  Pato'sore,  1  Carr.  &  K.  271 ; 
p.  161).  1  Wms.  698. 

(d)  i!mersoHv.Eiiierson,lYentT.  (y)  SmseW a Case,Co.Ft.Y. 27a; 
187  ;  Le  Mason  v.  Dixon,  Sir  W.  Butland  v.  Jiutland,  Gro.  Eliz.  377. 
Jones,  174;  Wilson  v.  Knuiley,  {h)  Williams  v.  Cart/,  i  Mod. 
7  East,  134.  403  ;    3    Bao.   Abr.    98,   Exors. 

(e)  Wilson  v.  Knubley,  7  East,  (Pt.  2) ;  Spurstow  v.  Frince,  Cro. 
p.  134.  Car.  297.   ■ 
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judgment  against  an  executor  suggesting  a  devastavit  («) ; 
an  action  to  restrain  the  infringement  of  a  registered 
trade  mark  with  the  usual  claim  for  an  account  of 
profits,  and  for  damages  {k) ;  an  action  for  misrepresen- 
tation and  to  recover  the  price  paid  by  the  deceased  for 
worthless  shares  on  the  faith  of  a  fraudulent  prospec- 
tus {I)  ;  an  action  for  removing  goods  taken  in  execu- 
tion before  the  deceased  (the  landlord)  was  paid  a  year's 
rent  (m) ;  an  action  for  falsely  and  maliciously  pub- 
lishing a  statement  calculated  to  injure  the  right  of 
property  of  the  deceased  in  a  trade  mark  (»)  ;  for  quare 
impedit  for  a  next  avoidance  (o) ;  for  not  setting  out 
tithes  due  to  the  testator  {p)  provided  the  tithes  were 
demanded  by  the  deceased  (17) ;  an  action  for  ejectment 
where  the  deceased  had  a  lease  for  years,  or  from  year 
to  year,  whether  the  ouster  was  before  or  after  his 
death  (r)  ;  and  for  other  similar  actions  for  injuries 
done  to  the  personal  estate  of  the  deceased  during  his 
lifetime  (s). 

But  if  the  cause  of  action  is  in  substance  an  injury 
to  the  person,  the  personal  representative  cannot  main- 
tain an  action  merely  because  the  injured  person  incurred 
during  his  lifetime  some  money  outlay  in  consequence 
of  the  personal  injury  {t).  Hence  an  executor  or  ad- 
ministrator has  no  action  for  assault  and  battery,  false 
imprisonment,  libel  [u),  slander,  deceit. 

Nor  do  such  actions  extend  to  injuries  done  to  the 

(t)  Berwick  v.  Andrews,  1  Salk.  See  HoU  v.  Bradford,  1  Sid.  88. 
314.  {q)  Cart  v.  EodgUn,  3  Sw.  160. 

(k)  Oakey\.  Dalton,  35  C.  D.  700.  (r)  Slade's  Case,  Co.  Pt.  IV.  95a; 

h)  Twycross  v.  Grant,  i  C.  P.  Moreton's    Case   {supra) ;    Doe    v. 

D.  40.  Porter,  3  T.  R.  13  ;  1  R.  R.  626  ; 

(m)  Balgrave    v.    Wyndham,    1  Bro.  Abr.  Exors.  45;  Russell  v. 

Stra.  212;  Chaee\.  CAace,  Forteso.  Fratt,  1  And.  243;  JPeytoe's  Case, 

359  ;    Waring  v.  Duberry,  id.  360.  Co.  Pt.  IX.  78b. 

(n)  Oakey  v.   Dalton,  35  CD.  (s)  1  Saund.217,  n.  (1);  1  "Wms. 

700.  Exors.  699. 

(0)    Smallwood    v.     Bishop    of  (t)  Fulling  t.  G.  E.  F.,  9  Q.  B. 

Coventry,  Cro.  Eliz.  207 ;  Wentw.  D.  110. 
Off.  ExoT.  (14tb  ed.)  164.  («)  Ealchard  v.  Mege,  18  Q.  B. 

[p]  Moreton's  Case,  1  Vent.  30.  D.  771. 
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freehold.  Hence  the  personal  representative  has  no 
action  for  diverting  a  ■watercourse,  obstructing  lights,  or 
other  actions  of  the  like  kind  (apart  from  a  statute 
presently  to  be  mentioned) ;  for  such  causes  of  action 
still  die  with  the  injured  person  (x).  Apart,  also,  from 
those  cases  which  fall  within  the  statute  3  &  4  Will.  IV. 
c.  42  (to  be  cited  hereinafter)  the  personal  representa- 
tives of  a  deceased  person  had  no  action  for  trespass 
quare  clausmn  /regit  {y) ,  nor  for  merely  cutting  down 
trees  [z) ,  nor  for  other  waste  committed  in  the  lifetime 
of  the  deceased  on  his  freehold  {a),  for  the  executor  had 
no  right  to  recover  the  place  wasted,  the  inheritance  of 
which  had  descended  to  the  heir  {b) .  And  if  a  man  cut 
growing  corn  and  let  it  remain,  the  executor  could 
maintain  no  action  (c)  ;  but  if  the  corn  were  out  and 
carried  away,  the  executor  could  bring  an  action  de 
bonis  asportavii  on  the  statute  (although  he  could  not 
bring  an  action  of  trespass  quare  claimim  /regit  and 
blada  asportavit)  (c).  If  the  grass  were  cut  and  carried 
away  at  the  same  time,  no  action  would  lie  for  the 
executor  because  the  grass  was  part  of  the  freehold,  but 
corn  growing  is  a  chattel  id).  The  same  distinction  is 
made  between  a  trespass  in  destroying  or  taking  away 
corn  growing,  and  a  trespass  in  grass  or  wood  growing ; 
for  although  the  deceased  died  before  severance,  the 
corn  would  have  gone  to  the  executor  (e) . 

But  an  executor  may  bring  an  action  against  a  person 
who  has  wrongfully  cut  down  and  carried  away  the 
trees  of  the  deceased  (/).  The  executor  may,  also, 
bring  an  action  for  trover  and  conversion  against  one 

{x)    1    Saund.  217a,  n.   (1);   1  (0)  Mvans^.  Roberts,  5  "B.  &G. 

Wins.  Exors.  700.  829  ;    29    R.    R.    421 ;    Scorell  v. 

{y)  Bro.  Exor.  pi.  120.  Boxall,  1  Y.  &  J.  398  ;  30  R.  E. 

[z)   Williams  t.  Breedon,  1  Bos.  807 ;  Jones  v.  Flint,  10  A.  &  E. 

&  Pul.  329.  753  ;   1  "Wms.  Exors.  701. 

in)  Godolph,  Pt.  2,  o.  22,  s.  2.  ,  ,   ™.^   ,         na     -ci            „  .., 

(ij  Wentw.    Ofi.   Exor.    (Hth  ed^fieO.                                    ' 

ed.)  163.  '' 

[c]  EmersonT.  JEmenon,\Ye-aii.  {/)   Williams  y.  Breedon,  I 'Zoa 

187.  &  Pull.  330. 
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who  has  trespassed,  mowed  the   grass,  and  carried  it 
away  as  hay  (g). 

In  1833  an  Act  was  passed  which  confers  upon  the 
executor  or  administrator  the  right  and  power  of  pro- 
ceeding to  recover  in  respect  of  injuries  done  to  the 
deceased's  real  property  (A).  It  enacted  that  an  action 
of  trespass,  or  trespass  on  the  case,  may  he  maintained 
by  the  executors  or  administrators  of  any  person 
deceased  for  any  injury  to  the  real  estate  of  such 
person,  committed  in  his  lifetime,  for  which  an 
action  might  have  been  maintained  by  such  person,  so 
as  such  injury  shall  have  been  committed  within  six 
calendar  months  before  the  death  of  such  deceased 
person,  and  provided  such  action  shall  be  brought 
within  one  year  after  the  death  of  such  person ;  and  the 
damages,  when  recovered,  shall  be  part  of  the  personal 
estate  of  such  person  («"). 

Thus,  by  this  Act,  executors  and  administrators  have 
a  certain  statutory  power  of  bringing  actions  for  injury 
done  to  the  real  estate  of  the  deceased. 

In  an  action  for  a  mandatory  injunction  and  damages 
for  obstruction  to  the  access  of  light  to  a  freehold  house 
where  the  sole  plaintiif  died  more  than  six  months  after 
the  issue  of  the  writ,  the  executor  who  was  also  devisee 
obtained  the  common  order  to  carry  on  the  proceedings. 
Upon  a  motion  to  discharge  this  order  on  the  ground  of 
irregularity  because  the  cause  of  action  did  not  con- 
tinue, and  there  was  no  transmission  of  interest  to  the 
executor,  it  was  held  that  although  an  action  by  the 
executor  for  injury  to  the  plaintiff's  real  estate  might, 
under  this  section,  be  limited  to  the  six  months  prior  to 
the  plaintiff's  death,  still  he  could  recover  damages  to 
this  extent,  and  that  the  peculiar  equitable  remedy  by 
mandatory  injunction  devolved  on  the  devisee  (/c). 


in)  Wentw.  OS.  Exor.  167.  (i)  Id.  s.  2. 

(A)  3  &  4  WiU.  IV.  e.  42.  (A)  Jones  v.  Simes,  43  C.  D.  607. 
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And  so,  where  an  action  was  brought  to  recover  from 
the  promoters  of  a  puhlic  company  the  price  paid  by  the 
plaintiff  for  shares  which  were  proved  valueless,  and, 
after  judgment  for  the  plaintiff  and  pending  an  appeal 
to  the  House  of  Lords,  the  plaintiff  died,  it  was  held 
that  his  interest  survived,  and  was  capable  of  transmis- 
sion to  his  personal  representatives,  who  had  obtained 
leave  to  carry  on  and  prosecute  the  action  against  the 
defendants  (l).  But  it  must  be  remembered  that  an 
executor  who  obtains  such  an  order  to  continue  his 
testator's  action  becomes  personally  responsible  for  costs 
of  the  other  party  (m). 

On  the  other  hand,  where  a  person  had  been  injured 
by  the  negligence  of  a  railway  company,  and  had  com- 
menced an  action  in  his  lifetime,  and  then  died,  it  was 
held  that  his  administratrix  was  not  entitled  to  carry  it 
on  in  respect  of  damage  to  the  estate  from  loss  of  wages 
and  medical  and  nursing  expenses  ;  for  the  injury  to 
the  real  estate  must  be  a  wrong  direct  against  the  realty, 
and  not  through  the  intermediate  source  of  an  injury 
to  the  person  of  the  deceased ;  but  it  would  be  main- 
tainable if  brought  for  breach  of  contract  (n) . 

Nothing  in  the  above-mentioned  enactments  touches 
the  case  of  personal  injury  resulting  in  death.  Accord- 
ing to  the  general  maxim  obtaining  at  common  law 
there  is  no  remedy  for  this  at  all.  Nor  could  such 
injuries  be  brought  within  the  statute  of  Edw.  III.,  as 
affecting  the  funds  of  the  estate  through  expenditure 
consequent  upon  the  personal  injury. 

The  constant  occurrence  of  railway  accidents  towards 
the  middle  of  the  present  century,  directed  public  attention 
to  the  hardship  inflicted  by  the  operation  of  the  common 

(Z)  Twycross  v.  Grant,  i  0.  P.  Lanes.,  fc.  Mail.,  L.  R.  10  C.  P. 
D.  40  ;  Walker  on  Exora.  128.  igg  ;  j)aiy  ^,  2)ublin,    &c.  Sail., 

Ca.  733  ;  Walker  on  Exors.  128.        ^-  "-  ^^^'l   **"    ^-  ^-  ^-    °^*  > 
[n)  Pulling  v.  G.  E.  R.,  9  Q.  B.       Leggott  v.  G.  N.  Sail.,  1  Q.  B.  D. 
D.    110.     But  see  JBradshaive  v.       599. 


TKANSFEE  BY  DEATH.  225 

law  maxim.  For  any  accident  short  of  deatli  the  injured 
person  might  recover  heavy  damages,  hut  if  the  accident 
caused  death,  his  relatives  and  those  directly  dependent 
upon  him  might  be  plunged  into  ruin  without  any 
remedy  for  their  loss  (o).  Consequently,  in  1846,  a 
most  important  alteration  in  this  state  of  things  was 
effected  by  an  "  Act  for  compensating  the  Families  of 
Persons  killed  by  Accidents,"  otherwise  known  as  Lord 
CampbeU's  Act  (9  &  10  Yict.  c.  93).  This  Act  confers 
a  right  of  action  on  the  personal  representatives  of  a 
person  whose  death  has  been  caused  by  a  wrongful  act, 
neglect,  or  default,  such  that  if  death  had  not  ensued 
that  person  might  have  maintained  an  action  ;  but  the 
right  conferred  is  not  for  the  benefit  of  the  personal 
estate,  but  for  the  benefit  of  the  wife,  husband,  parent, 
and  child  of  the  person  whose  death  shall  have  been  so 
caused. 

The  Act  extends  to  an  alien  so  injured  and  killed 
on  board  a  foreign  vessel  on  the  high  seas  [p)  ;  the 
benefit  does  not  extend  to  illegitimate  children  of  the 
deceased  {q). 

"  Parent "  includes  father  and  mother,  grandfather 
and  grandmother,  stepfather  and  stepmother. 

"  Child "  includes  son  and  daughter,  grandson  and 
granddaughter,  stepson  and  stepdaughter  (r). 

The  action  is  to  be  brought  by  and  in  the  name  of 
the  personal  representative.  The  damages  have  to  be 
assessed  by  the  jury  according  to  the  injury  resulting  to 
the  parties  for  whose  benefit  the  action  is  brought,  and 
the  amount  so  recovered  is  to  be  divided  amongst  the 
beneficiaries  in  such  shares  as  the  jury  by  their  verdict 
shall  find  and  direct  (s). 

The  compensation  must  be  for  pecuniary  loss  only  {t), 

{o)  Pollock  on  Torts,  60.  ir)  9  &  10  Vict.  o.  93,  s.  6. 

[p]  The  Explorer,  L.  R.  3  Adm.  Is)  Id.  s.  2. 

289.  (*)  Dalton    v.    S.    E.    Rail.,    4 

(q)  Dickinson  v.  N.  E.  Sail.,  C.  B.  R.  N.   S.    296;   Blake  v. 

2  H.  &  C.  735.  Mid.  Mail.,  18  Q.  B.  R.  93. 


W. 
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but  the  reasonable  expectation  of  pecuniary  advantage 
by  the  relation  remaining  alive  may  be  taken  into 
account  by  the  jury,  and  damages  may  be  given  in 
respect  of  that  expectation  being  disappointed,  and  the 
probable  pecuniary  loss  thereby  occasioned  (m). 

And  where  a  sum  of  money  was  received  from  a 
railway  company  by  way  of  compensation  by  the  exe- 
cutors of  a  person  whose  death  had  resulted  from  injuries 
received  in  an  accident  on  the  railway,  and  the  money 
was  so  received  without  any  action  having  been  brought 
under  Lord  Campbell's  Act,  the  executors  instituted  an 
action  in  the  Chancery  Division,  to  which  all  the  rela- 
tives of  the  deceased  referred  to  in  sect.  2  of  Lord 
Campbell's  Act  were  parties,  asking  for  a  declaration  as 
to  the  persons  entitled  to  the  money,  it  was  held :  That 
the  Court  could  distribute  the  fund  amongst  such  of  the 
relatives  of  the  deceased  as  suffered  damage  by  reason 
of  the  death,  in  the  same  manner  as  a  jury  could  have 
done  in  an  action  under  the  Act  («). 

Under  the  Act  only  one  action  is  available,  and  that 
must  be  commenced  within  twelve  months  after  the 
death  of  such  deceased  person  (y) ;  and  the  plaintiff 
must  deliver  a  full  particular  of  the  person  for  whom 
such  damages  are  claimed  (z) . 

By  an  Amending  Act,  1864,  it  is  provided  that  if 
there  is  no  personal  representative  of  the  deceased,  or  if 
no  action  is  brought  by  the  personal  representative 
within  six  months,  all  or  any  of  the  persons  for  whose 
benefit  the  right  of  action  is  given  by  Lord  Campbell's 
Act  may  sue  in  their  own  names ;  and  money  paid  into 
Court  may  be  paid  in  one  sum  without  regard  to  its 
division  into  shares  («) . 

(m)  FrmMin  v.  S.  E.  Rail.,  3  Sail.,  9  Q.  B.  D.  160;  Read  v 

H.  &  N.  211  ;  Dalton  t.  S.  E.  G.  E.  Rail.,  L.  E.  3  Q.  B.  565.  ' 
Sail.,  supra ;  Suchworthx.  John-  (x)  Buhner  v.  Bulmei-   [18831 

sow,  4  H.  &N.  653;  P«/mv.  (?.iV.  25  0.  D.  409. 
Sail.,  2  B.  &  S,  759  ;  4  B.  &  S.  («/)  9  &  10  Vict.  c.  93,  s.  3. 

396 ;  Sylces  v.  N.  E.  Sail.,  44  L.  J.  (z)  Id.  s.  4. 

C.  P.  191  ;  HetherUigton  v.  iV.  E.  {a)  27  &  28  Viot.  u.  96. 
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The  mere  fact  of  an  action  having  been  brought  and 
judgment  and  satisfaction  obtained  under  Lord  Camp- 
bell's Act  for  damages  for  the  loss  sustained  by  reason 
of  the  death  of  the  deceased  does  not  bar  a  further 
action  being  instituted'  in  respect  of  any  of  the  assets 
and  estate  of  the  deceased,  since  the  two  actions  are 
totally  different  and  are  brought  in  different  rights  (6) . 

Further,  the  right  of  action  conferred  upon  the 
representatives  of  the  deceased  is  not  the  same  as  that 
which  the  deceased  would  have  had  if  he  had  survived, 
but  a  totally  new  right  of  action  on  different  princi- 
ples (c),  although  the  cause  of  action  is  so  far  identical 
that  if  the  injured  person  during  his  lifetime  accepts 
satisfaction  for  the  injuries  sustained,  his  representatives 
cannot  subsequently  maintain  an  action  (d) . 

By  the  Employers'  Liability  Act,  1880,  where  a 
workman  suffers  injury  in  any  of  the  ways  indicated 
by  the  Act,  the  workman,  or,  in  case  the  injury  results 
in  death,  the  legal  personal  representatives  of  the  work- 
man, and  any  persons  entitled  in  case  of  death,  shall 
have  the  same  right  of  compensation  and  remedies 
against  the  employer  as  if  the  workman  had  not  been 
a  workman  of,  nor  in  the  service  of,  the  employer,  nor 
engaged  in  his  work  (e)  ;  but  the  cases  in  which  such 
compensation  and  remedies  are  given  are  restricted  by 
the  Act  (/),  and  the  amount  of  the  compensation  is 
limited  to  such  sum  as  may  be  found  to  be  equivalent 
to  the  estimated  earnings  of  the  three  years  preceding 
the  injury,  of  a  person  in  the  same  grade  employed 
during  those  years  in  the  like  employment  and  district 
in  which  the  injured  workman  was  employed  at  the 
time  of  the  injury  {g).  The  action  must  be  commenced 
within  six  months  of  the  accident  causing  the  injury, 

(i)  Leggott  v.  G.N.  Rail.  [1876],  L.  E.  3  Q.  B.  555  ;  37  L.  J.  Q.  B. 

1  Q.  B.  t).  699.  278. 

(c)  Blake  v.  Mid.  Rail.  [1852],  («)  43  &  44  Viot.  o.  42,  s.  1. 
18  Q.  B.  E.  110.  (/)  Id.  s.  2. 

[d]  Read  T.  G.  E.  Rail.  [1868],  (g)  Id.  8.  3. 

15(2) 
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or  in  case  of  death  within  twelve  months  from  date  of 
death.  And  no  action  at  all  is  maintainable  ty  any- 
one under  the  Act,  unless  notice  of  the  injury 
be  given  within  six  weeks  of  its  occurrence,  except  the 
judge  think,  in  case  of  death,  there  was  reasonable 
excuse  for  want  of  notice  (A) .  All  actions  under  this 
enactment  are  to  be  instituted  in  the  County  Court  («). 
By  the  "Workmen's  Compensation  Act,  1897,  it  is  pro- 
vided that  where  death  results  to  an  injured  person 
entitled  to  claim  under  that  Act — 

(i)  if  the  workman  leaves  any  dependants  wholly 
dependent  upon  his  earnings  at  the  date  of  his 
death,  a  sum  equal  to  his  earnings  in  the  em- 
ployment of  the  same  employer  during  the  three 
years  next  preceding  the  injury,  or  the  sum  of 
150^.,  whichever  of  those  sums  is  the  larger,  but 
not  exceeding  in  any  case  the  sum  of  300^.,  shall 
be  the  amount  of  compensation  ; 
(ii)  if    there  are  no  dependants   as   under  (i),  but 
there   are   dependants    partly   dependent  upon 
his  earnings,  such  sum  as  may  be  agreed  upon 
or   determined   by  arbitration   under  this  Act 
(but  in  no  case  exceeding  the  amount  payable 
under  (i)) ; 
(iii)  if  no  dependants  whatever,  the  reasonable  ex- 
penses of  his  medical  attendance  and  burial,  but 
not  exceediag  10^. 
And  payment  is  to  be  made  to  the  legal  personal 
representative  of  the  workman ;  failing  such,  to  or  for 
the  benefit  of  his  dependants;  failing  such,   to  the 
person  to  whom  the  expenses  are  due.     And  if  made  to 
the  legal  personal  representative  shall  be  paid  by  him 
to  or  for  the  benefit  of  the  dependants  or  other  person 
entitled  thereto  under  the  Act  {k). 

{h)  43  &  44  Viot.  o.  42,  ss.  4,  7.  (i)  Id.  a.  6. 

{k)  60  &  61  Vict.  0.  37,  Sohed.  I. 
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A  weekly  payment,  or  a  sum  paid  by  way  of  redemp- 
tion thereof,  by  virtue  of  tbis  Act,  shall  not  be  capable 
of  being  assigned,  charged  or  attached,  and  shall  not 
pass  to  any  other  person  by  operation  of  law,  nor  shall 
any  claim  be  set  ofE  against  the  same  il) . 

But,  as  it  has  been  observed,  a  sum  paid  by  way  of 
redemption  on  the  death  of  the  workman  intestate 
would  pass  by  operation  of  law  to  his  next  of  kin  (m). 

Presumably,  by  this  enactment,  weekly  payments 
would  not  vest  in  the  trustee  in  bankruptcy. 

The  language  of  the  rule  is  not  clear.  What  is 
meant  by  "  a  sum  paid  "  ?  Does  it  mean  a  sum  that 
has  been  paid,  or  a  sum  to  be  paid  but  not  yet  handed 
over?  If  the  former,  it  is  incredible  that  the  statute 
should  mean  that  the  workman  is  to  be  incapable  of 
disposing  of  that  specific  sum  by  will  or  otherwise,  or 
that  in  ease  of  intestacy  it  should  not  pass  as  any  other 
personalty  to  his  legal  personal  representatives.  On 
the  other  hand,  if  the  workman  dies  intestate,  does  the 
legislature  mean  that  although  the  claim  and  its  amount 
have  been  agreed  upon,  but  the  money  has  not  actually 
changed  hands,  that  the  legal  personal  representatives 
are  to  have  no  right  to  recover  the  sum  on  behalf  of  the 
persons  entitled  to  benefit  thereby,  or  that  there  are  no 
such  persons  in  that  event  ?  Further,  does  the  legisla- 
ture really  intend  thereby  to  take  away  the  individual's 
right  to  dispose  of,  by  will,  what  is  in  fact  part  of  his 
estate?  These  questions  must  be  left  for  the  deter- 
mination of  the  proper  tribunals,  but,  in  the  meantime, 
it  is  a  matter  of  regret  that  the  language  of  the  Act  in 
this  respect  was  not  more  precise  and  explanatory. 


{I)  60&61Vict.  0.  37,  Sched.  I.  (m)  Beven  on  the  Workmen's 

r.  14.  Compensation  Act,  1897,  p.  280. 
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(ii)  Choses  in  Action  to  which  the  Legal  Per- 
sonal Representative  is  entitled,  but  where 
THE  Eight  to  recover  accrues  after  the 
Death  of  the  Owner. 

The  legal  personal  representative  of  a  deceased  person 
may  sue  as  such,  as  well  as  in  his  own  name,  upon  a 
contract  made  with  him  in  his  representative  capacity ; 
and  not  only  where  the  consideration  flowed  from  the 
deceased,  but  also  where  it  emanates  directly  from 
himself  as  the  representative  of  the  deceased.  For  legal 
personal  representatives  are,  in  point  of  law,  the  owners 
of  the  personal  assets  of  the  deceased,  and  can  bring  the 
same  actions  in  respect  of  rights  accruing  after  the 
deceased's  death  as  if  they  were  the  owners  in  fact  (») . 

Consequently,  they  could  declare,  as  such,  in  assumpsit, 
both  on  an  account  stated  with  the  deceased,  and  on  the 
like  with  them  (the  legal  personal  representatives)  as 
such  (o).  So  an  executor  may  sue  for  money  lent  by 
him  as  executor  {p) .  He  may  also  sue  to  recover  from 
the  principal  debtor  money  paid  by  him  compulsorily 
under  the  deceased's  joint  obligation  with  another  (q). 
Obviously,  an  executor  may  sue  for  goods  sold  and 
delivered  by  him  in  his  representative  capacity  after  the 
death  of  the  deceased  (r),  or  for  work  or  labour  done  or 
completed  (s). 

In  like  manner,  a  legal  personal  representative  may 
sue  as  such,  upon  negotiable  instruments  affecting  his 

(n)  1  Wms.  Exors.  762  ;  Sollis  also,  ClarJcev.  Sougham,  2  B.  &  C. 

V.  Smith,  10  East,  293  ;  Walker  149. 
on  Exors.  131.  (,•)   CoweJl   v.  Watts,   6    East, 

ip)  Needham  v.  Grohe,  1  Ereem.  405. 
538  ;   Thompson  v.  Stent,  1  Taunt.  (s)  Marshall  y.  Broadhurst,  1  Or. 

322.     And  see  Foxtwist  y.   Tre-  &  Jer.  403  ;  Edwards  v.  Grace,  2 

maine,  2  Saund.  212.  M.  &  W.  190  ;  Jspinall  v.  Walic, 

(p)   Webster  v.  Spencer,  3  B.  &  10Bing.51;  WcnierY. Humphreys, 

A.  365  ;   22  K.  R.  427  ;    Ord  v.  2  M.  &  Gr.  853  ;  Moseky  \.  JRen- 

Femoick,  3  East,  104.  dell,  L.  R.  6  Q.  B.  338  ;   Crawford 

{q)  Ordy.Fenmck,  supra.    See,  v.  Whital,  1  Dougl.  4,  n.  (1). 
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deceased's  estate  {t),  although,  formerly,  it  was  held 
otherwise.  It  used  to  be  thought  that  if  an  executor 
took  a  bill  of  exchange  from  a  debtor  of  the  testator,  a 
new  debt  was  thereby  created  which  must  be  declared  on 
as  such.  But  modern  cases  have  gone  to  establish  firmly 
the  more  rational  rule  that  wherever  the  money  recovered 
will  be  assets,  the  executor  may  sue  for  it,  and  declare 
in  his  representative  capacity  (ii)  ;  but  not  all  the 
executors  may  always  join  in  suing  on  such  a  contract, 
whether  they  all  made  the  contract  or  not  (v) . 

Further,  it  appears  that  if  a  legal  personal  represen- 
tative takes  a  bond  from  a  simple  contract  debtor  of  the 
estate,  he  may  not  sue  upon  it  in  his  representative 
capacity  although  it  be  given  to  him  as  such,  for  the 
bond  extinguishes  the  debt  and  creates  a  new  and  per- 
sonal obligation  of  a  higher  kind  {x). 

And  so,  where  a  covenant  is  entered  into  with  the 
deceased  for  the  covenantor  to  perform  certain  duties  by 
a  given  date  and  the  covenantee  dies  before  the  time  for 
performance,  his  legal  personal  representative  generally 
has  a  right  of  action  on  the  covenant  {y). 

If  A.  contract  to  deliver  a  horse  to  B.  or  his  assigns 
on  a  given  day,  and  B.  dies  before  the  day,  his  executor 
can  sue  for  breach  (s) .  Further,  a  right  may  vest  in 
the  personal  legal  representative  which  the  deceased 
could  not  claim,  since  it  was  not,  in  any  sense,  in  exist- 
ence.    Thus,  where  a  lease  is  made  to  B.  for  life,  the 

(i!)  King  v.  Thorn,  1  T.  E.  487;  Price  v.  Moulton,  10  C.  B.  561. 

Fartridge  v.  Court,  5  Price,  412;  A.niaee,3\so,  Murray  \.  E.  I.  Co., 

Catherwood  v.  Chabaud,  1  B.  &  C.  6  B.  &  A.  204  ;  24  R.  E.  325. 

150  ;  25  B.  R.  339.  (y)  Chapman  v.  Baltort,  Plowd. 

M  Omell^     Warn    6  East  286     Wentw.  Ofle.  Ex.  188,  215  ; 

tJ  7  w  '^S     A-,,       %"'  }h  1  Wms.  Exors.  767  ;  Sudand  v 

f-  ^  I'c^l '  ■£         ^-       -^   '  ■P''««^^.  cited  in  2  F.  Wms.  467  ; 

V  n'  n-    ,!.  ni'-r,       -TO  Tvr    ^        Vin.  Abr.  Exors.  (S)  pi.  10. 

(V)  Seath  v.   Chilton,  12  JVL.  &  \    i  r 

W.  632 ;   1  Wms.  Exors.  764-5,  [z)   Chapman  v.   Balton,  supra. 

where  the   ahove  eases  are  also  But  see,  also,  Bro.  Abr.  Deputy ; 

cited.  Anon.,  1  Leon,  316  ;  1  Roll.  Abr. 

[x)  Hosiery.  Arundel/,  3  Bos.  &  915,  Exors.  (X)  pi.  2;  1  Wms. 

Pull.  7;  Partridge  v.  Court,  supra;  Exors.  768,  769. 
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remainder  to  his  executors  for  years  {a)  ;  or  where  a 
lease  for  years  is  bequeathed  by  will  to  C.  for  life  and 
afterwards  to  D.  who  dies  before  0.  Here,  although 
D.  never  had  the  term  in  himself,  yet  it  shall  devolve 
upon  his  executors,  who  may  maintain  an  action  in 
respect  of  it  {h). 

It  has  been  held  that  if  no  time  be  set  for  the  re- 
demption of  a  pledge,  the  pledgor  must  redeem  during 
his  life,  and  that  his  executors  cannot,  generally,  re- 
deem (c). 

With  regard  to  torts  the  law  is  much  the  same. 

If  an  injury  is  done  to  the  estate  of  the  deceased 
after  his  death,  his  legal  personal  representative  can 
generally  claim  damages  against  the  wrong-doer  therefor, 
and  in  such  case  he  may  bring  the  action  in  his  own 
name  or  in  his  representative  capacity.  Nor  does  it 
matter  whether  the  property  has  been  in  his  actual 
possession  or  not  {d). 

Consequently,  he  may  bring  trover  against  a  person 
having  effects  of  the  deceased  in  his  possession,  and 
can  insist  on  such  person  suiTendering  them  without 
an  inventory  or  receipt  (e)  ;  and  even  if  a  legatee  takes 
possession  of  the  thing  bequeathed  without  the  executor's 
assent,  he  is  liable  to  an  action  for  trespass  by  the 
executor  (/). 

And  an  executor,  as  such,  can  maintain  quare  impedit 
for  a  disturbance  in  his  own  time,  or  ejectment,  where 
the  deceased  had  a  lease  for  years,  or  from  year  to  year, 


(a)  Weiit-w.  OfE.  Exors.    189;  294;  ffnmsfea<?v.MJ>-%,2Taunt. 
Co.   Lit£.  54  b;  1  Wms.  Exors.  117.   And  see  Bro.  Trespass,  303  ; 

769.  Hudson  v.  Budson,  Latch,  214. 

(b)  Wentw.  OfE.  Exors.  181.  (e)  Cobbett\.  Glutton,  2  Car.  & 
{c)  Raicliff  v.  Vavies,  1  Bulstr.  P.  471. 

29;   Kemp  v.    Westbroolc,   1  Ves.  (/)    Bac.   Abr.  Exors.   (L)   3. 

Sen.  278.   But  see  Story's  Equity,  See,  also,  Adams -v.  Gheverel,  Cm. 

§  1032;  Story  on  Bailments,  §  348;  Jao.  113;    Wilbraham  v.  Snow,  i 

and  1  Wms.  Exors.  u.  (c),  pp.  769,  Saund.  47,  n. ;  Sole  v.  King,  Com. 

770.  Eep.   163  ;   Jenkins  v.  JPlombe,   8 
(d)  Bollard  v.  Spencer,  7  T.  R.  Mod.  181 ;  Fraser  v.  The  Swansea 

358  ;    Kollis    v.   Smith,   10   East,  Canal  Co.,  1  Ad.  &  EI.  364. 
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upon  an  ouster  after  his  death  {g).  And  since  the  Land 
Transfer  Act,  1897,  it  would  seem  that  similar  pWer 
may  be  now  exerciseable  in  respect  of  the  realty  (A). 
But  in  respect  of  all  the  above  rights  it  is  to  be  remem- 
bered that  the  legal  personal  representative  may  lose  his 
rights  by  sufEeriug  them  to  become  statutebarred. 

For  the  purposes  of  the  Statute  of  Limitations  relating 
to  realty,  an  administrator  claiming  the  estate  or  interest 
of  a  deceased  person,  of  whose  chattels  he  shall  be 
appointed  administrator,  shall  be  deemed  to  claim  as  if 
there  had  been  no  interval  of  time  between  the  death  of 
such  deceased  person  and  the  grant  of  letters  of  admin- 
istration («■) .  Aocordiagly,  with  regard  to  the  deceased's 
leaseholds,  time  begins  to  run  from  the  date  of  death, 
not  from  the  date  of  grant  of  letters  of  administra- 
tion (y)  ;  and,  since  the  Land  Transfer  Act,  1897,  the 
same  rule  wUl  now  hold  in  regard  to  the  real  estate  {]{). 

But  under  the  other  Statutes  of  Limitations,  if  time 
had  not  commenced  to  run  during  the  deceased's  life, 
it  does  not  begin  to  run  against  the  administrator  before 
the  grant  of  the  letters  of  administration  (/) ;  but  in  the 
case  of  an  executor  it  runs  from  the  date  of  the  testator's 
death,  or  the  earlier  or  later  date  on  which  the  cause  of 
action  arose  (;«). 

If  a  creditor  dies  intestate  on  the  day  a  debt  becomes 
payable  to  him,  and  there  is  no  evidence  to  show 
whether  he  died  before  or  after  the  moment  when  the 
debt  became  payable,  the  Statute  of  Limitations  does 
not  run  against  his  administrator  until  letters  of  admin- 
istration have  been  taken  out  (m). 


{0)  Smallwoodv.Bp.  of  Coventry,  {h)  60  &  61  Vict.  c.  67,  8.  2  (2). 

Cro.  Eliz.  207  ;  Slack's  Case,  Co.  \l)  Murray  v.  E.  I.  Co.,  5  B.  & 

Pt.  IV.  95  a  ;   Moreton's    Case,  1  Aid.  204  ;  24  R.  E.  325  ;  Burdick 

Ventr.  30;  Doe  v.  Porter,  3  T.  R.  v.  Garrick,  L.  R.  5  Ch.  Ap.  241. 

13  ;   1  R.  E.  626.  (»«)  Burdick  v.  Garrick,  supra; 

[h)  60  &  61  Vict.  0.  67,  ss.  1—4.  Hickman  v.  Walker,  WiUes,   27  ; 

(i)  3  &  4  Wm.  IV.  0.  27,  8.  6.  Walker  on  Exor8.  132. 

[j)  Davies  v.  Williams,  34  Ch.  («)  Atkinson  v.  Bradford  Bdg. 

D.  658.  Soc,  25  Q.  B.  D.  377. 
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And  even  where  one's  suit  is  not  barred  by  the 
statute,  relief  may  be  refused  on  the  ground  of  acquies- 
cence, or  upon  some  other  equitable  ground  (o) ;  but 
lapse  of  time  will  not  itself  bar  an  executor's  executor 
of  his  right  to  have  an  account  of  the  original  testator's 
estate  taken  with  a  view  to  ascertain  his  own  liabilities 
as  an  accounting  party  {p). 

Where  there  are  several  executors,  on  the  death  of 
one,  whether  before  or  after  probate,  the  entire  right  of 
representation  survives  to  the  others. 

When  the  surviving  executor,  or  when  a  sole  exe- 
cutor, dies  after  probate,  Ms  executor,  and  the  executor 
of  such  executor,  becomes  in  point  of  law  the  executor 
of  the  original  testator,  and  is  accordingly  entitled  to 
all  the  benefits  of  contracts  entered  into  with  such 
original  testator.  But  if  the  sole  or  surviving  executor 
of  a  testator  dies  before  probate,  the  executor  of  such 
deceased  executor  does  not  become  executor  to  the  origi- 
nal testator,  for  he  cannot  prove  the  will,  and,  therefore, 
cannot  recover  debts  due  to  the  estate  (q).  In  such  a 
ease  administration  of  the  goods,  &c.,  of  the  original 
testator,  cum  testamento  annexe,  must  be  taken  but. 

An  administrator  durante  minore  estate  of  the  executor 
of  an  executor  is  the  representative  of  the  original 
testator;  for  such  administrator  is  in  loco  executoris  (r). 

When  an  administrator  dies,  or  when  a  sole  or  sur- 
viving executor  dies  intestate  after  taking  out  probate 
of  his  testator's  estate,  no  right  of  representation  passes 
to  his  administrator ;  in  such  a  case  administration  de 
bonis  non  must  be  obtained  («) .  The  administrator  de 
bonis  non  becomes  the  sole  representative  of  the  original 


(o)   3    &    4   WiU.    IV.   0.    27,  (r)  Anon.,  Preem.  288,  pi.  335. 

s.  27.  (s)   Tingrey  y.  Brown,  1  B.  &  P. 

[p)  Smith  V.   0' Grady,   L.  E.  310;  4R.E,.805;  ElliottY.Kemp, 

3  P.  C.  311 ;  Walker  on  Exora.  7  M.  &  W.  311  ;   Moseley  v.  Ren- 

132.  dell,  L.  E.   6  Q.  B.  338  ;  40  L. 

(q)    IVanlcford  v.    Wanlcford,    1  J.  Q.  B.  111.     See,  also,  1  Ad- 

Salk.  308.  dison  on  Contracts  [1892],  236, 
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testator,  and  consequently  stands  in  the  same  position 
as  to  the  exercise  of  rights  as  the  original  legal  personal 
representative  {t) . 

A  married  woman  may  he  appointed  executrix,  and, 
by  the  Married  Women's  Property  Act,  1882,  she  has 
all  the  powers  of  a.  feme  sole,  and  may  act  as  executrix 
or  administratrix  without  reference  to  her  hushand,  nor 
does  he  hecome  liable  unless  he  acts  or  intermeddles  in 
the  administration  iti). 

Besides  those  rights  and  benefits  which  arise  directly 
out  of  contract  or  tort,  there  are  many  choses  in  action 
and  interests  closely  akin  thereto  which  also  pass  upon 
the  death  of  the  person  intended  to  be  benefited  thereby 
to  his  legal  personal  representative. 

Thus,  contingent  and  executory  interests,  whether 
in  real  or  personal  estate,  pass  to  the  representative  of 
the  person  dying  before  the  contingency  on  which  they 
take  effect  arises  [v). 

Thus,  a  devise  to  B.,  if  B.  die  without  issue  then 
living,  or  en  ventre  sa  mere,  then  3,500^.  to  C.  on  mar- 
riage or  attaining  twenty-one,  such  legacy  being 
charged  on  the  real  estate.  C.  married  (having  attained 
twenty-one)  and  died  in  lifetime  of  B.,  who  afterwards 
died  without  issue.  It  was  decreed  that  the  legacy 
should  be  raised  for  the  benefit  of  C.'s  administrator  {w). 

This  and  other  cases  cited  below  establish  the  principle 
that  contingent  and  executory  interests,  although  they 
do  not  vest  in  possession,  may  vest  in  right  so  as  to  be 
transmissible  to  executors  or  administrators  («). 

(t)  Sirst  T.  Smith,  7  T.  E.  182  ;  (x)  Finbury  v.  Elkin,  1  P.  Wms. 

i  E.  E.  415  ;  Suioerkrop  v.  Dai/,  564  ;   Chaunceyv.  Graydon,  2  Atk. 

8  Ad.  &  E.  624.  616  ;  Feclc  y.  Farrott,  1  Ves.  Sen. 

M  45  &  46  Vict.  c.  75, 8S.  1 8, 24.  236  ;  Barnes  v.  Allen,  I  Bro.  C.  C. 

/  \  -CI            n     i    -D      J     K/;^  181:3  Ves.  Jun.  208 ;  Ferry  v. 

2  Saund.  380,  note  to  Furefoy  v.        -g-^^^J^^  ^  ^^^^   ^gg  .'  jg  ^^-^ 

^09'>i-i-  168.     See,  also,  1  Wms.  Exors. 

(w)  King  v.  Withers,  Oas.  temp.  in— 173,  where  all  the  above 
Talb.  117.  cases  are  referred  to. 
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(iii)  Transfee  of  Liability  upon  Choses  in 
Action. 

The  personal  representative  of  a  deceased  lessee  or 
termor  is  the  assignee  in  law  of  the  term  and  liable  as 
such  upon  all  the  covenants  running  with  the  land 
annexed  to  leases  and  chattel  interests  {y)  to  the  extent 
of  assets  in  his  hands,  although  he  never  enters  upon  or 
takes  possession  of  the  demised  premises  (z).  If  the 
executor  has  entered  and  taken  possession  of  leasehold 
premises,  he  wiU  become  personally  liable,  de  bonis 
propriis,  to  the  extent  of  the  entire  damage  resulting 
from  the  breach  of  a  covenant  to  repair  by  his  testator, 
whether  the  profits  derived  from  the  premises  are  or 
are  not  adequate  to  meet  the  costs  of  repairing  (a). 
But  the  executor  is  not  personally  liable  to  pay  rent  on 
the  deceased's  contract  {b). 

Nor  does  assignment  of  the  lease,  by  the  lessee  or 
his  executor,  discharge  the  executor  from  liability  as 
executor  to  the  extent  of  assets  in  his  hands.  For  he 
remains  liable  upon  the  privity  of  contract,  and  may 
be  sued  as  executor  upon  the  covenants  contained 
in  the  lease,  notwithstanding  the  assignment  of  the 
term  (c). 

But  the  personal  representative  of  an  assignee  of  a 
lease  is  exonerated  from  all  liability  after  an  assign- 
ment of  the  term.  The  assignee  may  get  rid  of  liability 
by  simply  assigning  his  estate,  and  his  executor  has  the 
same  power  {d). 

And,  similarly,  in  regard  to  other  contracts,  the  per- 
sonal representative  is  generally  liable,  to  the  extent  of 

[y]  Spencer'sCase,Co.Vt.V.l'l'b.  C.  B.  R.  N.  S.  116. 

(z)  Howsev.  TFebster,  Yelv.  103  ;  (i)  WoodfaU,  L.  &  T.  Ch.  vii. 
BuberyY.  Stevens,  4  B.  &  Ad.  241 ;  ■     sect.  10. 

38  R.  R.  242  ;  Wollaston  v.  Sake-  (c)   Seller  v.  Oasebert,    1   Lev. 

will,  3  M.  &  G-r.  297  :  Sopwood  v.  127  ;   Coghil  v.  Freelove,   3  Mod. 

WhaUy,  6  C.  B.  R.  744.  326. 

(a)  Tremeere  v.  Morrison,  4  M.  (<Q  SowUy  v.  Adams,  4  Myl.  & 

&  So.  613  ;  Sleap  v.  Newman,  12  Cr.  542. 
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assets  in  his  hands,  upon  all  contracts  of  the  deceased, 
whether  they  are  made  under  seal,  by  record,  or  are  simple 
contracts,  and  whether  the  representatives  are  named  in 
the  contracts  or  not,  and  whether  the  breach  has  been 
made  during  the  deceased's  lifetime  or  not.  They  are 
even  liable  where  the  heir  is  named  and  the  executors 
are  not  named,  in  the  contract  (e) . 

So,  if  a  purchaser  orders  goods  and  dies  before  time 
for  delivery,  his  representative  must  accept  delivery  and 
pay  for  them,  or  make  good  the  damage  sustained  by 
the  breach,  to  the  extent  of  assets  in  his  hands  (/) . 

Where  a  person  contracts  to  build  a  house  by  a 
certain  day  or  pay  a  certain  sum  as  liquidated  damages 
for  default,  and  dies,  his  executor  must  either  build  or 
pay  (g) .  But  an  executor  is  not  liable  for  the  deceased's 
breach  of  promise  of  marriage  unless  special  damage  is 
pleaded,  and  such  special  damage  (if  any)  must  be 
damage  to  the  personal  estate  and  not  to  the  person  of 
the  promisee,  and  must  have  been  within  the  contempla- 
tion of  both  parties  at  the  time  of  the  promise  (h) . 

Indeed,  performance  of  those  contracts  which  are  of 
a  purely  personal  nature  depending  on  peculiar  relations, 
personal  skill,  service,  and  so  forth,  of  the  deceased  can- 
not be  demanded  of  his  representatives,  nor  can  they 
(the  representatives),  as  we  have  already  seen,  insist 
upon  ofEering  such  performance.  Such  contracts  virtually 
expire  with  the  death  of  either  party. 

With  regard  to  the  torts  committed  by  a  deceased. 
At  common  law  no  action  lay  against  the  legal  repre- 
sentatives to  recover  damages  for  injury  inflicted  by  the 
tort-feasor;    such  remedies  ceased  at  the  tort-feasor's 

(e)   Wills  v.  Murray,  4  Exch.  (17)  Quicky.Zudiorrow,  3  Sulati. 

Eep.  863  ;  Sirkenhead,  Lane,  SfC.  30;  Marshall  v.  £roadhurst,  1  Cr. 

T.  Gotesworth,  5  Exch.  Eep.  226 ;  &  J.  405  ;   ColUnson  v.  Lister,  20 

Seward  v.  Wheatley,  22  L.  J.  Ch.  Beav.  365. 
435.  [h)  Finlay  t.  Chirney,  20  Q.  B. 

(/)    Wmtworth  v.  Cod;,  10  Ad.  D.  494  ;  57  L.  J.  Q.  B.  247.    And 

&  E.  42  ;   Cooper  v.  Jarman,  L.  E.  see  Chamberlain  y.  Williamson,   2 

3  Eq.  98,  100 ;  36  L.  J.  Ch.  85.  M.  &  S.  408 ;  15  E.  E.  295. 
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death.  So  that  no  action  would  lie  against  the  deceased 
tort-feasor's  representatives  for  his  having  committed 
waste  («■),  nor  for  cutting  down  another's  tree,  nor  for 
trespass  and  knocking  down  hedges  or  fences,  nor  for 
wrongfully  digging  on  another's  land  (where  the  tort- 
feasor gained  nothing  thereby).  Bat  if  the  tort-feasor 
acquired  any  property  by  the  wrongdoing,  an  action  for 
such  property  would  lie  against  his  executor  or  adminis- 
trator. Hence,  where  coals,  trees,  minerals,  and  the 
like  are  severed  by  a  man  from  another's  soil,  and  the 
wi'ongdoer  has  sold  them,  and  died,  his  estate  is  answer- 
able for  the  price  [j).  The  same  remark  applies  to 
conversion  or  unlawful  detention  by  the  deceased  of 
another's  chattels,  the  wrong  itself  died  with  the  deceased; 
but  whenever  his  estate  gained  any  benefit  thereby,  his 
representatives  were  answerable  [k) .  As  it  is  said,  trover 
does  not  lie  against  an  executor  for  a  conversion  by  his 
testator.  But  where  the  cause  of  action  is  money  due 
either  by  express  promise  or  implied  (or  for  money  had 
and  received),  it  will  be  maintainable  against  the 
executors,  so  that,  if  a  man  takes  a  horse  from  another 
and  subsequently  returns  it,  and  dies,  there  will  be  no 
action  against  his  executor  for  conversion,  but  for  use 
and  hire  of  the  horse  [1) . 

In  like  manner,  no  action  is  maintainable  against  the 
executor  of  a  deceased  sheriff,  or  other  officer,  who 
permitted  his  prisoner  to  escape,  or  who  neglected  to 
give  Bvidence  under  subpoena  (m)  ;  nor  for  deceased's 
negligence  (w),  or  fraud,  wherefrom  his  estate  derived 
no  benefit  (o). 

(i)  2  Inst.  301.  376  ;  £mlv  v.  Hirtle-i,  Raym.  71 ; 

(J)  Addison,  Torts;  Powell  y.  PerkinsotiY.  Gilford, Cvo.Ca.r.5i9. 

Sees,  7  Ad.  &  E.  428  ;  Batthyany  (m)  2  Wms.  Exors.  1601. 

V.  TTalfcrd,   36  Ch.   D.   269  ;   66  (ip)   (hercnd,  i-c.  Co.  v.  Gnrney, 

L.  J.  Ch.  881.  L.  R.  4  Ch.  Ap.  701 ;  39  L.  J. 

(k)  Ashley  v.  Taylor,  10  Ch.  D.  Ch.  46. 

768  ;  Phillips  v.  Bomfray,  24  Ch.  (o)  Peek\.  Ourney,!^.  R.  6H.L. 

D.  439  ;  52  L.  J.  Ch.  833  ;  11  377  ;  43  L.  J.  Ch.  19.    See,  also, 

App.  Ca.  466.  Story  t.  Sheard,  (1892)  2  Q.  B. 

(/)  Eambly  t.   Trott,   I  Cowp.  515  ;  Addison,  Torts,  61. 
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By  3  &  4  Will.  IV.  o.  42  (1833),  after  reciting  that 
there  was  no  remedy  provided  by  law  for  certain  wrongs 
done  by  a  deceased  person  in  his  lifetime  to  another  in 
respect  of  his  property,  real  or  personal,  it  was  enacted 
that  an  action  for  trespass  or  case  may  be  maintained 
against  the  legal  representatives  of  any  deceased  person, 
for  any  wrong  committed  by  him  in  his  lifetime  to 
another  in  respect  of  that  other's  property,  real  or  per- 
sonal, provided  such  injury  shall  have  been  committed 
within  six  calendar  months  before  the  death  of  the 
tort-feasor,  and  provided  also  that  such  action  be  brought 
within  six  calendar  months  after  such  executors  or 
administrators  shall  have  taken  upon  themselves  the 
administration  of  the  estate  and  effects  of  such  deceased 
person.  And  the  damage  to  be  recovered  in  such 
actions  shall  be  payable  in  like  order  of  administra- 
tion as  the  simple  contract  debts  of  such  deceased 
person  {p). 

Where  a  watch  was  shown  to  be  in  the  possession  of 
a  deceased  person  more  than  six  months  before  her 
decease,  and  she  was  asked  loithin  the  six  months  to  give  it 
up  and  wrongfully  refused  to  do  so,  it  was  held  that  this 
was  evidence  of  conversion  within  the  statutory  time  (17) . 

A  devise  of  premises  for  life  provided  that  the  tenant 
for  life  should  keep  the  premises  in  repair. 

The  tenant  for  life  entered  upon  and  enjoyed  the 
premises,  but  left  them  at  her  death  out  of  repair. 
The  remainderman  in  fee  brought  an  action  against  the 
executor  of  the  tenant  for  life  in  respect  of  the  non- 
repair of  the  premises  within  the  period  of  limitation 
prescribed  by  3  &  4  Will.  IV.  c.  42,  s.  2,  and  it  was 
held  that  an  action  for  tort  in  respect  of  the  permissive 
waste  by  non-repair  of  the  premises  would  have  lain 
at  common  law  against  the  tenant  for  life  in  her  lifetime 


[p]  Z   k   i  Will.    IV.    0.   42,  (?)   Bichmond   v.   Nicholson,   8 

s.  2.  So.  137. 
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and  consequently  lay  under  the  atove-mentioned  statute 
against  her  executor  after  her  death  (r) . 

The  action  must  he  hrought  within  the  statutory 
limit  of  time  (s)  ;  hut  if  the  injury  is  of  a  continuing 
nature  and  creates  a  continuing  cause  of  action,  it  is 
immaterial  that  nothing  active  was  done  for  six  months 
hefore  the  death  (t). 


(iv)  Civil  Death. 

In  case  of  a  person  heing  outlawed,  he  is  civiUy  dead 
and  cannot  enforce  a  contract  entered  into  with  him  (m), 
hut  he  is  still  liable  to  he  sued  thereon  (x). 

When  outlawed  for  a  capital  offence  he  forfeits  all 
his  lands  and  tenements  ;  and  in  all  cases  of  outlawry, 
he  loses  his  goods  and  chattels  including  choses  in  action, 
which  henceforth  vest  in  the  Crown,  and  the  Crown  or 
its  grantee,  as  we  have  seen,  may  bring  an  action  thereon 
in  his  own  name  (y). 

When  the  outlawry  is  reversed  the  person  does  not 
thereby  regain  his  rights  to  the  goods  and  chattels 
which  have  become  forfeited  and  vested  in  the  Crown ; 
but,  since  his  lands  are  not  divested  out  of  him  and 
transferred  until  office  found,  he  can  sue  the  lessees  and 
tenants  of  such  lands  on  their  covenants,  and  grant 
leases  and  deal  generally  as  owner  unless  restrained  by 
the  Crown  (s).     But  an  outlaw  may  always  sue  in  a 


(r)    Woodhouse  v.  Walker,  5  Q.  (y)  Com.  Dig.  Forfeiture,  B,  2  ; 

B.  D.  404  ;  49  L.  J.  Q.  B.  609.  <Sferfe'sC«se,Co.Pt.IV.95a;  Ford's 

Is)  Kirkv.  Todd,  21  Ch.  D.  484  :  Case,  Co.  Pt.  XII.  2  ;   BulUiek  v. 

62  L   J   Ch   224  Sodds,  2  B.  &  Aid.  276  ;  20  R.  E. 

(l)Jenlcs    y.     Viscount    CUfden,  t?°  J, -■?"*''? -S' '^"'^''^'s^  ^''"v 

/10Q7^   1    nu    RQi  ■  Rfi  T     T   ri>,  M.  7o3 ;  32  R.  R.  318:  Hawk. 

(1897)   1   Oh.  694  ,   66  L.  J.  Ch.  p_  ^  ^^    jj_  ^    ^g^  ^_  [^  .   _g^^^ 

T,    ^    ^,     T-r  "/  Somerset's  Case,  Hob.  214  ;    1 

ill)  Hawk.  P.  C.  Bk.  II.  u.  49,  Addison,  Contracts,  238,  239. 

s-  9-  (2)  Doe  V.  Evans,  5  B.  &  C.  587  ; 

(x)  Eamsey  v.  Macdonald,  Foster,  Doe  v.  Pritchard,  5  B.  &  Ad.  765  ; 

61  ;  Sid.  60;  Cro.  Jao.  426.  Ckrk  t.  Scroggs,  2  Lutw.  1513. 
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representative  capacity ;  and  a  mayor  and  commonalty 
may  also  sue,  notwithstanding  he  is  outlawed  {a). 

Formerly  the  same  law  applied  to  felons,  hut  hy 
33  &  34  Yict.  c.  23,  forfeiture  or  escheat  for  felony  has 
been  abolished  (6),  hut  nothing  in  this  Act  is  to  affect 
the  law  of  forfeiture  consequent  upon  outlawry.  By 
the  same  Act  it  is  provided  that  the  property  of  a  felon 
may  be  committed  to  the  custody  and  management  of 
an  administrator  to  be  appointed  by  the  Crown,  or 
faiUng  such  appointment,  to  the  management  of  an 
interim  curator,  who  may  be  appointed  by  the  magis- 
trates on  an  application  made  in  the  interest  of  the  felon 
or  his  family.  Such  appointee  must  pay  the  felon's 
debts  and  other  liabilities  and  support  his  family,  and 
preserve  the  residue  of  the  property  for  the  felon  or  his- 
legal  representatives  on  the  termination  of  his  punish- 
ment (c). 

(a)  Co.  Litt.  128a.  21,   24.     For  a  further  mode  of 

(4)  33  &  34  Vict.  c.  23,  a.  1.  transfer  by  death,  see  Donationea 

[c)  33  &  34  Vict.  0.  23,  as.  9, 18,       mortis  oauaS,  post,  pp.  302—305. 


W. 
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CHAPTER  II. 

TRANSFER  BY  (II.)  MAREIAGE  ;  (III.)  BANKRUPTCY  ; 
(IV.)  LUNACY  ;  (V.)  PAUPERISM  ;  (VI.) 
VARIOUS  OTHER  MODES. 


(II.)  TRANSFER  BY  MARRIAGE. 

Where  a  woman  has  been  married  since  the  Married 
"Women's  Property  Act,  1882,  the  choses  in  action 
owned  by  her  in  her  own  right  at  the  time  of  marriage 
remain  exclusively  her  property  after  marriage,  so  far, 
at  least,  as  operation  of  law  is  concerned,  and  apart 
from  any  settlement  or  other  assignment  to  the  con- 
trary. 

At  common  law,  however,  the  act  of  marriage  trans- 
ferred to  and  vested  in  the  husband  a  qualified  pro- 
perty in  his  wife's  choses  in  action.  That  is  to  say, 
they  remained  her  property  until  such  time  as  he  exer- 
cised the  right  of  dealing  with  them  in  such  a  manner 
as  to  perfect  his  title  in  them ;  this  was  cumbrously 
called  "reducing  the  choses  into  his  possession."  If 
he  omitted  so  to  reduce  them  into  his  possession  during 
his  lifetime,  the  choses  in  action  survived  to  the 
wife  solely  and  exclusively  for  her  benefit,  and  would 
not  go  to  the  husband's  representatives  («).  But  the 
husband  alone  was  entitled  during  the  coverture  to  the 
benefits  of  covenants  running  witla  his  wife's  land,  and 
could  sue  for  all  breaches  thereof,  even  after  wife's 
death,  which   were  not  in  the  nature  of  continuing 

(a)  Milner  v.  Milnes,  3  T.  E.  2  Ad,  &  E.  30  ;  Oonnor  v.  Martin, 
627,  628  ;  Sherrington  v.  Yates,  12  cited  3  Wils.  6  ;  Mart  v.  iStephent, 
M.  &  W.  865  i  Mason  v.  Morgan,       6  Q.  B.  R.  937. 
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breaches,  where  the  ultimate  damage  had  accrued 
during  his  wife's  lifetime  (b). 

As  regards  the  relation  of  husband  and  wife  in  respect 
of  her  choses  in  action,  it  was  said  (c)  that  the  husband 
had  not  on  the  marriage  any  immediate  property  in  the 
chose  in  action  ;  he  had  only  the  right  to  reduce  it  into 
possession  if  it  were  in  a  state  capable  of  being,  so 
reduced.  Reduction  into  possession  was  a  necessary 
and  indispensable  preliminary  to  the  husband's  having 
any  right  of  property  in  himself  or  to  his  being  able  to 
convey  any  right  of  property  to  another.  If  he  died 
without  having  been  able  or  willing  to  perform  this 
condition,  the  right  of  the  wife  continued  unaltered 
exactly  as  if  she  had  never  married.  Her  title  was  the 
same  after  her  husband's  death  as  it  was  before  her 
marriage. 

The  husband  had  a'power,  but  he  might  never  have 
exercised  it ;  or  the  chose  in  action  was  so  circumstanced, 
for  example  where  it  was  of  a  reversionary  nature,  that 
he  could  not  exercise  it  so  as  to  fulfil  the  condition  upon 
which  his  title  so  depended  {d). 

There  was  no  general  rule  as  to  what  constituted  "  re- 
duction into  possession,"  but  it  must  be  some  act  done 
which  would  have  the  effect  of  changing  the  property  in 
the  chose  in  action,  or  giving  the  husband  control  over 
it  without  taking  action  (e)  or  enabling  him  to  sue  for 
it  as  had  and  received  to  his  use  (/).  For  example, 
actual  receipt  by  him  of  the  money  due  to  wife  {g)  ; 


[b)  AUlerry  \.    Wally,   1    Str, 


229  ;  Dunsian  v.  Burwell,  1  Wils, 
224;    Bro.   Abr.    Gov.    p.    110 
Brett  T.  Omnherlund,  3  Bulstr.  163 


Jun.  467. 


(e)  Be  Barber,  11  Ch.  T>.  442  ; 
Nicholson  v.  Srury  Bdgs.  Est.  Co., 
7  Ch.  D.  55  ;  2  Spenoe,  Eq.  Jur. 
V.  Wills,  4  B.  &  Ad.  739 ;       478. 
and  1  Addison,  Contracts,  p.  240,  (/)  Aitchison  v.  Dixon,  Xi.  E. 

■where  the  above  and  other  oases       10  Eq.  689. 

are  cited.  {g)  Bees  v.  Keith,  11  Sim.  388  ; 

(c)  Furdew  v.  J'aclcson,  1  Euss.  Nmh  v.  Nash,  2  Madd.  133,  139 ; 
66  ;  25  K.  E.  1.  Scrutton  v.  Patillo,  L.  E.  19  Eq. 

{d)  Me  Butler's  Trust,  38  Ch.D.  369  ;  Parker  v.  Lechmere,  12  Ch. 
294;  Be  Barton's  Will,  10  Ha.  D.  256  ;  Gatersv.Madeley,6'M..  & 
12  ;  Scatoin  v.  Blunt,  7  Ves.  Jun.  W.  423  ;  Bay  v.  Pargrave,  cited 
294  ;  Langham  v.  Kenny,  3  Ves.      in  2  M.  &  S.  396. 

16(2) 
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transfer  of  stock  into  his  name  ;  transfer  of  stock  into 
names  of  trustees  upon  trusts  inconsistent  with  the 
wife's  title  hy  survivorship  (A) .  If  the  wife  owned 
ohoses  in  action,  even  such  as  negotiable  instruments 
given  to  her  before  marriage,  unless  the  contracts  thereon 
were  altered  (as  \>j  taking  a  new  security)  (J),  the 
husband  was  bound  to  bring  an  action  upon  them  in  his 
own  and  his  wife's  names  jointly,  and  if  he  obtained 
judgment  and  issued  execution,  he  thereby  reduced  the 
chose  into  possession  [j) ;  but  his  death  after  judgment 
and  before  execution  would  give  the  benefit  of  the 
judgment  solely  to  the  wife(^).  But  if  the  chose  in 
action  accrued  to  the  wife  during  coverture,  and  the 
husband  disagreed  to  his  wife's  interest  by  instituting 
a  suit  in  his  own  name  only,  his  representatives  would 
be  entitled  in  the  event  of  his  dying  after  judgment  (l). 
Where  the  husband  failed  to  reduce  the  wife's  choses 
in  action  into  possession  duiing  her  lifetime,  he  was 
permitted,  upon  her  predeceasing  him,  to  obtain  them 
on  taking  out  letters  of  administration  to  her  (m). 
And  even  where  the  husband  failed  in  such  a  case  to 
take  out  letters  of  administration  in  his  lifetime, 
since  the  right  had  thus  survived  to  him,  his  personal 
representative  was  entitled  to  the  choses  in  action  upon 
taking  out  letters  of  administration  to  the  deceased's 
wife  («). 

If  the  wife  left  a  will,  the  executors  were  merely 
trustees  of  the  beneficial  interest  in  her  ohoses  in  action 


(h)  Wildmmv.  WiUman,  9  Ves.  &  S.  176. 

Jun.  174  ;  7  B.  R.  153  ;  Ryland^.  [h)  Bond,  v.  Simmons,  3  Atk.  21. 

Smith,  1  My.  &  Or.  53 ;  1  Bright's  {l)  Oglander  v.  Boston,  1  Vem. 

Husband  &  W.   64  ;    Hansen  v.  396  ;   1  Wh.  &  T.  160,  which  see, 

Milter,  14  Sim.  22  ;   Burnham  v.  for  further  illustrations. 

Bennett,  2  Coll.  Ch.  K.  254.  (m)  1  Wh.  &  T.  161  ;  Proudley 

(i)   Tard\.  Mlard,  1  Salk.  117,  \.  Fielder,  2  My.  &  E.  57  ;  Me 

pi.  8.  Lambert,  39  Ch.  D.  626. 

U)  Hardy  V.  BoUnson,  1  Keb.  («)  Partington  y.  Att.-Gen.,!,. 

440  ;  Milner  v.   Milnes,  3  T.  E.  R.  4   H.  L.   109  ;    Be  Harding, 

627  ;  Sherrington  v.  Yates,  12  M.  L.  R.  2  T.  &  D.  394 ;   Be  Price, 

&  W.  856;    Tirell  t.  Bennei,   2  12  P.   D.   137;  Be    Williams,  67 

Keb.  89 ;  Bmnsey  v.  George,  1  M.  L.  T.  602  ;   1  Wh.  &  T.  161. 


TKANSFEE  BY  MAERIAGE.         245 

for  her  surviving  husband,  and  he,  or,  if  dead,  his 
personal  representatives,  might  sue  her  executors  in 
respect  thereof  (o). 

Where  a  married  woman,  domiciled  abroad,  was 
entitled  to  reversionary  interests  in  personal  property, 
her  rights  or  powers  thereover,  or  those  of  her  husband, 
were  regulated  by  the  law  of  their  domicil  (p) . 

An  Act  known  as  Malins'  Act,  1857  (20  &  21  Yict. 
c.  57),  enabled  married  women  in  certain  cases  to  dispose 
of  reversionary  interests  in  personal  estate  in  the  same 
manner  as  they  could  dispose  of  their  real  estate  (q). 

Mere  intention  on  a  husband's  part  to  reduce  his 
wife's  choses  in  action  into  possession  was  insufficient ; 
and  so  also  mere  appropriation  by  him  of  the  fund  was 
insufficient  (r). 

The  general  result  of  the  Married  Women's  Property 
Act,  1882,  as  to  a  woman  married  after  the  Act,  with 
regard  to  her  choses  in  action,  is  that  the  husband  no 
longer  has  even  a  qualifled  gift  in  or  right  to  his  wife's 
choses  in  action,  whether  they  accrued  to  her  before  or 
during  coverture,  and  is  no  longer  able,  if  he  survive 
her,  to  claim  such  property  jure  niariti,  but  only  as 
administrator  of  her  estate.  But  if  a  woman  married 
before  the  commencement  of  the  Act,  and  acquired, 
before  that  date,  a  title,  whether  vested  or  contingent, 
in  reversion  or  remainder,  to  any  property,  such  pro- 
perty is  not  made  her  separate  estate  by  the  Act,  and 
consequently  falls  under  the  operation  of  the  law  as  it 
was  in  force  prior  to  1st  January,  1883,  a  fuU  account 
of  which  is  given  in  the  authorities  cited  below  (s). 

(o)  Smart  y.  Tranter,  43  Oh.  D.  y.  Welch,  37  Oh.  D.  622  ;   Clarke 

587  ;  1  Wh.  &  T.  161.  v.  Green,  2  Hem.  &  M.  474. 

{p)  Quepratte  t.   Young,  4  De  (r)  Aitehison  v.  Dixon,  supra; 

Gr.  &  S.  217  ;  Duncan  y.  Cannon,  Scrutton  y.  Patillo,  L.  K.  19  Eq. 

18  Beav.  128.  369  ;  Searpellini  v.  Atcheson,  7  Q. 

(j)  20  &  21  Vict.  0.  67,  88. 1 — 5  ;  B.  E.  864  ;  Harrison  v.  Andrews, 

Witherby  y.  Rackham,  39  "W.  K.  13  Sim.  595  ;    Blount  v.  Bestland, 

363  ;  Re  Newton,  23  Ch.  D.  181  ;  5  Ves.  Jun.   515.      See,  also,    1 

Re  Bennett,  99  L.  T.  .1.  112;  Re  Wms.  Exors.  pp.  737—759. 
Briant,  39  Ch.  D.  478;   Tennent  (s)  1  Wh.  &T.  notes  to  JBbrasiy 
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It  may  be  added  that  as  regards  cases  falling  under 
the  old  law,  so  long  as  a  wife's  chose  in  action  is  rever- 
sionary, there  can  of  course  be  no  reduction  into  pos- 
session by  the  husband.  If  he  assigned  his  wife's 
reversionary  chose  in  action  such  assignment  would  not 
operate  to  reduce  it  into  possession,  nor  would  it  defeat 
the  wife's  right  by  survivorship  which  is  a  legal  right 
and  not  affected  by  the  equitable  right  (if  any)  of  the 
assignee  {t).  Such  assignment  could  not  pass  more  than 
the  husband's  right  to  reduce  the  chose  into  possession 
if  he  should  be  able  to  do  so,  i.e.,  if  it  should  fall  into 
possession  before  the  husband's  death.  If  the  husband 
died  while  the  chose  in  action  was  stiU  reversionary 
the  assignee  could  take  nothing,  for  all  he  obtained  by 
the  assignment  was  the  qualified  and  contingent  right 
of  his  assignor  (m).  If  the  wife  died  while  the  chose  in 
action  was  still  reversionary  the  husband  would  take  it, 
as  her  administrator,  subject  to  any  previous  assign- 
ment by  him,  and  therefore  it  would  belong  to  the 
assignee,  subject,  however,  to  the  payment  of  the  wife's 
debts  {v). 

If  the  chose  in  action  fell  into  possession  by  the 
death  of  the  tenant  for  life,  during  the  lives  of  both 
husband  and  wife,  the  rights  of  the  husband  or  of  his 
assignee  would  be  subject  to  the  assertion  of  the  wife's 
"  equity  to  a  settlement "  out  of  it,  i.e.,  her  equitable 
right,  where  property  was  in  Court  or  in  the  hands  of 
trustees,  to  require  that  a  reasonable  and  proper  settle- 
ment out  of  it  should  be  made  on  her  and  her  children 
notwithstanding  the  husband's  right  {w). 

\.Lee;  1  Wms.  Exors.  pp.  737—  («)  Groodeve,  Pers.  Pro.  406; 

759  ;    Spenoe,  Eq.  Jut.  ;    Story,  Pttrdew  v.  Jacleson,  supra. 

Eq.  Jut.,  together  with  all  the  (v)  Heard  v.  Stanford,   Ca.  t. 

oases  already  cited  in  the  notes  to  Talbot,  173. 

this  section.  (w)  Goodeve,   Pers.  Pro.  406  ; 

(<)  Purdew  v.  Jacleson,  1  Euss.  Vaizey  on  Settlements,  271 ;  Eli- 

64,  67  ;  25  R.  E.  1.  bank  v.  Montotieu,  1  Wh.  &T.  621. 
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(III.)  TRANSFER  BY  BANKRUPTCY. 

Immediately  a  receiving  order  is  made  against  a 
person,  his  choses  in  action,  inter  alia,  are  thereby  de- 
vested from  him  and  vested  in  the  official  receiver,  and 
upon  the  appointment  of  a  trustee  such  choses  in  action 
pass  to  and  vest  in  the  trustee  in  bankruptcy  (»).  They 
are  to  be  deemed  to  have  been  duly  assigned  to  such 
trustee  so  as  to  give  him  the  same  power  as  the  debtor 
formerly  had  to  institute  an  action  for  their  recovery  («/). 
The  trustee  has  the  same  rights  of  action  in  respect  of 
any  matter  affecting  the  interest  of  the  debtor's  estate 
as  the  debtor  would  have  had  apart  from  his  bank- 
ruptcy (z).  Further,  the  trustee  in  bankruptcy  may 
recover  money  received  by  the  debtor's  agent,  and  paid 
over  to  the  debtor  after  the  act  of  bankruptcy ;  or  from 
ar  creditor  who  has  received  payment  of  his  debt  after 
•an  act  of  bankruptcy  by  way  of  fraudulent  preference, 
or  even  from  one  who  has  enforced  payment  in  a  foreign 
country  of  a  debt  due  to  him  from  the  bankrupt,  after 
he  had  received  notice  of  the  bankruptcy  (a) . 

The  trustee  has  a  right  to  sue  upon  all  executory 
contracts  entered  into  with  the  debtor,  whether  for  non- 
delivery of  goods,  allotment  of  stocks  or  shares,  or  non- 
acceptance  of  property  sold  by  the  debtor  (6). 

But  there  are  some  executory  contracts,  sometimes 
called  "  personal  contracts,"  which  depend  on  the  per- 
sonal skill,  &o.,  of  the  bankrupt,  or  upon  a  mutuality  of 
obligation  and  liability,  which  bankruptcy  completely 

(«)  46  &  47  Vict.  0.  52,  ss.  9,  54.  533  ;  Eussell  v.  Sell,  10  M.  &  W. 

{y)  Id.   8.    50    (6);    Wrig-ht  v.  352  ;  ^t«»terv.Po«s,  4T.  R.  182  ; 

lairjield,  2  B.  &  Ad.  727.  2  R.  R.  353  ;  Sill  v.  Worswieh,  1 

{z)  Mill  V.  Smith,  12  M.  &  "W.  H.  Bl.  665  ;  2  R.  R.  816  ;  Fhillips 

630  ;  Beclcham  v.  Drake,  2  H.  L.  v.  Bunter,  2  H.  Bl.  403  ;  2  R.  R. 

C.  616  ;   Wetherell  v.  Juliiis,  10  C.  353  ;  Sraiidon  v.  Fate,  2  H.  Bl. 

B.  R.  280  ;  Stanton  v.  Collier,  3  El.  308 ;  Bolmes  v.  Walsh,  7  T.  R.  458. 
&  Bl.  274 ;  Ashdown  t.  Ingainells,  [b)  Gibson  v.  Carnithers,  8  M. 

6  Ex.  D.  280,  C.  A. ;   Bmden  v.  &W.  333;  Boorman\.Nash,  9  B. 

Carte,  17  Ch.  D.  768,  C.  A.  &  C.   152  ;   Tripp  v.  Armitage,  i 

{a)  Doe  y.  Ball,  11   M.  &  W.  M.  &  "W.  699, 
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discliarges  when  nothing  has  heen  done  under  them  (c) ; 
hut  if  the  dehtor  execute  the  contract  the  trustee  can 
sue  on  it  upon  completion  of  the  work  {d) . 

Where  the  debtor  previously  to  his  bankruptcy  has 
assigned  his  interest  in  a  chose  in  action  so  as  to  pass  to 
the  assignee  an  equitable  claim  over  the  subject-matter 
at  the  time  of  the  assignment,  the  law  does  not  operate 
to  vest  any  right  thereto  in  the  debtor's  trustee  in 
bankruptcy.  Nor  does  it  matter  whether  the  right 
given  to  such  assignee  be  exerciseable  immediately  or 
at  some  future  time,  wholly  or  partially,  conditionally 
or  unconditionally.  The  law  looks  to  the  whole  trans- 
action and  the  general  effect  and  purport  of  the 
assignment  (e). 

But  the  assignment  must  be  as  complete  and  effectual 
as  possible;  and  where  it  is  imperfect,  and  therefore 
does  not  properly  vest  the  equitable  right  in  the  assignee, 
the  chose  in  action  will  pass,  on  bankruptcy,  to  the 
assignor's  trustee  (/). 

Where  a  bankrupt  has  delivered  a  biU  for  valuable 
consideration  to  another,  so  as  to  pass  to  the  latter  the 
beneficial  interest  therein,  it  has  been  heU :  That  the 
'bankrupt  may,  after  his  bankruptcy,  indorse  the  bOl, 
and  so  complete  the  legal  title  {g),  and  that  he  may 
similarly  indorse  all  notes  and  bills  which  he  holds 
with  the  requisite  authority  as  agent  or  trustee  (A). 
But,  of  course,  wherever  the  bankrupt  himself  has  a 


(c)  Beckham  v.  Drake,  supra;  (/)  Ex  parte  Nicholls,  22  Ch. 

"v.  Burgess,  33  L.  J.  Ch.       D.  782;   62  L.  J.  Oh.  635. 


727.  also,  Buck  v.  Lee,  1  Ad.  &  E.  804. 

id)   Whitmore  v.  Gilmour,  12  M.  Cp.  46  &  47  Vict.  c.  62,  s.  44  (3) ; 

&  W.  808.  Carvalho  v.  Burn,  4  B.  &  Ad.  393 ; 

(«)  Ex  parte  Moss,  14  Q.  B.  D.  1  Ad.  &  E.  883  ;  Doe  t.  Steward, 

310:  Drew  v.  Josolyne,  18  Q.  B.  1  Ad.  &  E.  300. 

D.    690 ;     In    re    Davis,    22    Q.  ,  \    -n^  „  ■          „    ,     „  t 

B.   D.    193;  In  re  Fryce,  4  Ch.  (^     ^f*"V  ^««'^.  2  Jao-  & 

D.   685 ;    Wallaoe  v.  Bardaere,   1  ^^-   ^^S  ;    Sx  parte  Oreemng, 

Campb.  46  ;   10  E.  R.  629 ;  Willis  ^"P'"' 

V.  Freeman,    12    East,    660 ;    Ex  (h)  Gibson  v.  Carruthei-s,  8  M. 

parte  Greening,  13  Ves.  Jun.  206.  &  W.  333. 


TRANSFER  BY  BANKEUPTCY.  249 

beneficial  interest  in  negotiable  instruments,  held  by 
him  in  due  course,  such  beneficial  interest  passes  to  and 
vests  in  his  trustees  upon  bankruptcy  («).  When  Dearie 
V.  ITall  (J)  was  decided,  the  law  affecting  reputed 
ownership  in  bankruptcy  embraced  all  choses  in  action. 
To-day  the  "  reputed  ownership  "  clause  only  applies  to 
"  debts  due  or  growing  due  to  the  bankrupt  in  the  course 
of  his  trade  or  business"  (Jc). 

Biit  if  the  bankrupt  has  assigned  such  debts,  the 
assignee's  right  will  only  be  secure  if  he  has  done 
everything  to  substantiate  his  ownership,  i.e.,  he  must 
obtain  an  assignment  and  delivery  of  the  security  (if 
any)  and  duly  give  notice  of  the  assignment  to  the 
person  by  whom  such  debt  is  payable  {I).  A  mere  notice, 
however,  to  pay  debts  to  one  of  the  partners  of  a  firm 
will  not  take  the  debts  out  of  the  order  and  disposition 
of  the  firm  of  which  he  is  a  member,  and  consequently, 
in  case  of  bankruptcy  of  the  firm,  such  debts  will  vest 
in  the  trustees  in  bankruptcy  of  such  firm  and  be  assets 
distributable  among  the  creditors  of  the  bankrupt  firm. 
Thus,  a  dissolution  of  partnership  was  advertised  in  the 
Gazette,  and  a  circular  sent  in  the  name  of  the  dis- 
solved firm  requesting  the  debtors  to  the  firm  to  pay 
their  debts  to  one  partner  B.  It  was  lidd :  That  such 
notice  was  insufficient  to  take  the  debts  out  of  the 
reputed  ownership  of  the  firm  (m). 

AH  railway  shares  transferable  only  by  deed,  aU 
debentures  in  joint  stock  companies,  and  policies  of  life 
assurance  are  exempt  from  the  operation  of  the  reputed 
ownership  clause  («). 

(i)   Willis  V.  Freeman,  12  East,  575 ;   Gardner  v.  Lachlan,  i  My. 

656.  &  Or.  129  ;  Buck  v.  Lee,  3  Nev. 

(,/)  [1823],  3  Rusa.  1 ;  27  K.R- 1.  &  Man.  580. 

(k)  Bkoy.  Act,  1883,  s.  44  (3) ;  (m)  Bx  parte  Sprague,  Be  Brew- 
Ward  V.  Duncombe,  (1893)  A.  0.  ster,  4  De  G.  M.  &  G.  866;  Bx 
393  ;  -He  Jenkimson,  15  Q.  B.  D.  parte  Woodgate,  2  M.  D.  &  De  G. 
441  ;   1  Wh.  &  T.  128.  394.     And  see  Bx  parte  Usborne, 

{I)  Janes  v.  Gibbon,  9  Ves.  Jim.  1  G.  &  J.  358  ;  Bx  parte  Tennyson, 

409 ;  7  E.  E.  247 ;  Be  Davis,  60  1  Mont.  &  B.  67. 

I;.  T.   156 ;  Be  Tillett,  60  L.  T.  (m)  Colonial  Bank  v.  Whinney, 
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In  such,  cases  as  still  exist,  where  a  hustand  has  any 
disposable  interest  in  his  wife's  ohoses  in  action,  and 
where  such  property  is  not  settled  upon  her  for  her 
separate  use,  such  interest  will  pass  to  and  vest  in  his 
trustee  in  bankruptcy  (o) .  And  in  such  cases  the  trustee 
must  bring  an  action  jointly  in  his  own  name  and  in 
that  of  the  bankrupt's  wife  in  order  to  reduce  such 
choses  in  action  into  possession,  and  must  also  obtain 
judgment  and  issue  execution  thereunder  before  the 
death  of  the  husband  in  order  to  perfect  the  title  as 
against  the  wife  in  case  she  should  survive  her  hus- 
band (j)).  But  where  the  wife,  before  her  marriage, 
has  assigned  to  a  trustee  a  chose  in  action  for  the 
benefit  of  herself,  the  right  to  sue  on  that  chose 
in  action  will  not  pass  to  the  husband's  trustee  in 
bankruptcy  (q). 

Upon  a  member  of  a  partnership  concern  becoming 
bankrupt,  the  share  in  the  partnership  which  he  had  at 
the  time  of  his  bankruptcy  passes  to  and  vests  in  his 
trustee  in  bankruptcy  (r) ;  and  the  Court  may  empower 
such  trustee  to  institute  and  conduct  any  legal  civil 
proceedings  jointly  in  his  name  («.e.f  the  trustee's)  and 
that  of  the  bankrupt's  partner,  and  such  partner  is 
unable  to  grant  any  release  of  the  debt  or  demand  to 
which  the  proceedings  relate  ;  but  notice  of  the  applica- 
tion for  authority  to  commence  the  action  must  be 
given  to  the  bankrupt's  partner,  and  he  may  show 
cause  against  it,  and  on  his  application  the  Court  may, 
if  it  thinks  fit,  direct  that  he  shall  receive  his  proper 
share  of  the  proceeds  of  the  action,  and  if  he  does 

11  App.  Ca.  426;  Ee  Pryce,i  Oh.  177;  Furdew  t.  Jackson,  1  Euss. 

D.  685  ;  Mx  parte  Ibbetson,  8  Ch.  26 ;  25  R.  R.  1 ;  Eonner  y. Morton, 

D.  519  ;  1  Wh.  &  T.  128.  SRuss.  68;  27  B.  R.  15  ;   1  Addi- 

(o)  Doe  V.  Steward,  1  Ad.  &  E.  ^™'  Contracts,  250     261.      See, 

311 ;  Bxparte  Dener,18  Q.  B.  D.  f^^Shcrnngton  v.  Jates,  12  M. 

660  ;   56   L.  J.   Q.  B.   552  ;    JSx       ^  ,  ,'  „"*• ,  rr      .   o  -hi-    il 

,'  n  1   .-ii     mo  (?)  Tarnham  v.  Surst,  8  M.  & 

parte  Coysegame,  1  Atk.  192.  W   750  "  -i^.  >«. 

[p)  Mitford  V.  Mitford,  9  Ves.  (r)  Eckhardt  v.  Wilson,  8  T.  R. 

Jun.  99 ;  Tierce  v.  Thornley,  2  Sim.       142  ;  4  R.  E.  618. 
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not  claim  any  benefit  therefrom  he  shall  be  indem- 
nified against  costs  in  respect  thereof  as  the  Coixrt 
may  direct  («). 

Equally,  the  whole  property,  separate  and  joint,  of 
each  of  the  partners  of  a  bankrupt  firm  vests  in  the 
trustee  of  a  firm  in  bankruptcy,  who  may  in  one  and 
the  same  action  recover  debts  due  to  all  the  partners 
jointly,  and  the  separate  debts  due  to  each  partner 
individually ;  for  the  proceeds  of  each  kind  go  into  one 
and  the  same  fund  for  division  among  the  creditors  (t). 
Similarly,  a  trustee  in  bankruptcy  may  sue  on  all  con- 
tracts entered  into  with  the  bankrupt  during  the  bank- 
ruptcy, except  those  made  in  respect  of  the  personal 
services,  &c.,  of  the  bankrupt  for  the  earning  of  his 
necessary  subsistence  (ii). 

And,  generally,  in  regard  to  all  contracts  made  by 
the  debtor  during  his  bankruptcy,  his  trustee  may 
adopt  such  transactions  and  treat  the  bankrupt  as  his 
agent  in  respect  thereto.  He  can  claim  the  fruits  of 
the  debtor's  trading,  or  of  his  carrying,  on  business 
as  a  general  medical  practitioner,  or  of  his  inventions 
and  discoveries,  the  profit  of  his  patent  rights,  and  any 
sum  awarded  to  him  as  compensation  for  breach  of 
contract  (zj) .  But  if  the  trustee  does  not  intervene  in 
time,  he  cannot  follow  money  received  and  paid  away 
by  the  bankrupt  in  course  of  such  transactions,  although 
such  money  may  have  been  paid  to  a  person  possessing 
notice  of  the  bankruptcy  (w).      For,  apart  from  such 

(«)  Bkoy.  Act,  1883,  s.  113.  689  ;  HxparieFord,  1  Ch.  D.  521 ; 

Jt)  Graham  v.  Mulcaster,  12  So.  201  ;    Hvans  v.   Mann,   2   Cowp. 

*2"-  569  ;  1  Addison,  Contracts,  252. 
{u)  Addison  on  Contracts,  262.  („,)  ^^  parte  Detohirst,  L.  E.  7 

{v)  Orofton  v.  PooU,  1  B.  &  Ad.  Ch.  Ap.  185  ;  41  L.  J.  Bank.  18  ; 

568;   35  E.   E.  380;   Kitchen  v.  Ex  parte  Payne,  16  Q.  B.  D.616; 

Bartsch,    7    East,    63  ;    Hesse  v.  JSx  parte  Edwards,  13  Q.  B.  D. 

Stevenson,  3  B.  &  P.  678  ;   ElUott  747 ;  Ee  Eyley,  16  Q.  B.  D.  329  ; 

V.    Clayton,    16    Q.    B.   E.    684  ;  54  li.  J.   Q.  B.  420  ;    Collins  v. 

Wadling  t.    Oliphant,    1    Q,.    B.  Stimson,    11    Q.   B.  D.   142;    62 

D.  146;  Emden  v.  Carte,  17  Ch.  L.   J.   Q.   B.    440;    1   Addison, 

D.  169  ;  In  re  DoicUng,  6  Ch.  D.  Contracts,  262. 
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intervention,  a  bankrupt  may  sue  on  contracts  made 
during  bankruptcy  {x). 

Where  any  part  of  the  property  of  a  bankrupt  consists 
of  stock,  shares  in  ships,  shares,  or  any  other  property 
generally  transferable  in  the  books  of  a  company,  office, 
or  person,  the  trustee  may  exercise  the  right  to  transfer 
such  property  to  the  same  extent  as  the  bankrupt  might 
have  done  if  he  had  not  become  bankrupt  (y) . 

But  the  bankrupt's  right  to  sue  for  damages  in 
respect  of  personal  wrong  committed  against  him  does 
not  pass  to  his  trustee  in  bankruptcy,  unless  the  cause 
of  action  be  a  direct  pecuniary  loss  to  the  bankrupt's 
estate  (z) .  Where  the  right  of  action  is  in  respect  of 
injuries  wholly  done  to  the  person  or  feelings  of  the 
bankrupt,  such  right  of  action  wUl  not  pass  to  the 
trustee  in  bankruptcy,  even  though  the  estate  of  the 
bankrupt  may  thereby  necessarily  suffer  (a). 

Similarly,  rights  of  action  in  respect  of  breaches  of 
contract  which  wholly  result  in  injury  to  the  bankrupt's 
feelings,  &c.  (such  as  breach  of  contract  to  cure,  or  to 
marry),  do  not  pass  to  the  trustee,  even  though  the 
estate  of  the  bankrupt  may  have  been  injured  in  conse- 
quence of  such  breach  (b). 

Presumably,  a  right  of  action,  whether  ex  contractu 
or  ex  delicto,  resulting  immediately  in  injury  to  the 
estate  and  to  the  person  of  the  bankrupt,  will  be  split 
so  as  to  pass  to  the  trustee  so  far  as  it  concerns  the 
estate,  and  to  remain  in  the  bankrupt  so  far  as  the 
personal  matter  is  concerned  (c). 


(*)  Cohen  v.  Mitchell,  26  Q.  B 
D.  262;  69  L.  J.  Q.  B.  409 
Webb  V.  Fox,  7T.  B.  391 ;  4  E.  B 
472  ;  Jameson  v.  Brick  Co.,  4  Q, 
B.  D.  208 ;  Drayton  v.  Bale,  S 
B.  &  C.  293;  26  E.  R.  356: 
Chippendall  v.  Tomlinson,  4  Doug. 
318  ;  Coles  v.  Barrow,  4  Taunt, 


124. 

(a)  Lee  &  Waoe,  Bkoy.  3rd  ed. 
311. 

(a)  "Wms.  Bkoy.  [1898]  200; 
Stanton  v.  Collier,  23  L.  J.  Q.  B. 
116,  120. 

[b)  Beckham  v.  Drake,  2  H.  L. 
C.  579. 


754 ;  14  E.  E.  668  ;   1  Addison,  («)  Id.  pp.  629,  634.     But  see 

ContraotB,  263.  Knights  v.  Q.uarles,1'Br:o.&'B.W2, 

(y)    Ringwood,    Bkcy.    [1896]       IM;  ll'R.'R.  669;  AUon\.  Mid. 
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Consequently,  an  action  for  assault  and  battery,  or 
libel  or  slander,  or  seduction  of  a  obild  or  servant,  does 
not  pass  \;o  the  trustee  in  bankruptcy  (d).  Nor  can  the 
trustee  intercept  the  proceeds  of  such  actions,  unless 
converted  by  the  bankrupt  into  property  (e) . 

In  like  manner,  it  has  been  held  that  the  bankrupt's 
right  of  action  for  trespass,  &c.,  for  entering  his  house, 
seizing  his  goods  and  wrongfully  dealing  with  them, 
does  not  pass  to  the  trustee  in  bankruptcy  (/).  Nor 
does  a  right  of  action  for  negligence  against  an  attorney 
in  conducting  litigation  for  the  bankrupt  (g) . 

On  the  other  hand,  a  right  of  action  against  a  solicitor 
for  negligence  in  omitting  to  make  material  alterations 
in  an  agreement  for  a  tenancy,  whereby  the  bankrupt 
was  deprived  of  certain  reservation  rights  and  his 
estate  reduced  considerably  on  that  account,  was  held 
to  pass  to  the  trustee  in  bankruptcy  as  part  of  the 
debtor's  personal  estate  (A).  And  it  was  held  similarly 
in  respect  to  a  right  of  action  by  the  bankrupt  for  mis- 
representation in  consequence  of  which  he  had  been 
induced  to  part  with  2,000^.,  and  sustained  great  loss 
and  became  bankrupt  («). 

In  the  ease  of  bankruptcy,  the  assignment  of  the 
bankrupt's  ohoses  in  action  to  the  trustee  is  merely  a 
means  of  continuing,  for  certain  purposes,  the  legal 
persona  of  the  debtor.  The  trustee  in  bankruptcy  takes 
no  personal  benefit  by  the  assignment ;  nor  is  he,  except 
in  extraordinary  circumstances,  personally  a  loser  by  the 
enforcement  of  a  contract  against  him  by  the  other 
party  to  the   transaction,    the   trustee  merely  repre- 

Sail.  Co.,   34  L.  J.  C.  P.  292;  "W.  571;  12  CI.  &  Pin.  700;  op. 

Brewer  t.  Deu>,  11  M.  &  W.  625  ;  Brewer  v.  Dew,  supra. 

Howard  v.  Crowther,  8  M.  &  W.  {g)    Wetheretl  v.  Julius,  10  C.  B. 

601 ;   Glark  v.   Cakert,  8  Taunt.  267. 

742;  21  E.  K.  528.  (A)  He  Daines,  16  L.  T.  N.  S. 

fj\Tr        3      n       t-L  127 :   Crawford  v.   Cinnamond,  15 

(a)  Howard  V.  Crowther,  supra;       -r^/  Vj    „□/  ' 

^.  parte  Vine,  8  Ch.  D.  364.  ^^'Zfson  v.    Sidney,   L.   R. 

(«)  Sx  parte  7me,  supra.  i  jjx.  313.     And  see  Morgan  v. 

(/)  Rogers  v.  Spence,  13  M.  &       StebU,  L.  R.  7  Q.  B.  611. 
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senting  the  original  contracting  party  (the  debtor)  to 
the  extent  of  his  estate  and  no  more. 

The  trustee  may,  within  twelve  months  of  his 
appointment,  disclaim  any  unprofitable  contracts,  and 
so  discharge  the  debtor's  estate  of  their  burden.  Thus, 
where  any  part  of  the  bankrupt's  property  consists  of 
land  with  onerous  covenants,  of  shares  or  stock  in  com- 
panies, of  unprofitable  contracts,  or  of  any  other  pro- 
perty that  is  unsaleable  or  not  readily  saleable  by 
reason  of  its  binding  the  possessor  to  the  performance 
of  any  onerous  act,  &c.,  the  trustee  may,  by  writing 
signed  by  him,  at  any  time  within  twelve  months  (or 
such  other  extension  of  time  as  the  Court  may  grant) 
after  the  first  appointment  of  a  trustee,  disclaim  the 
property.  If  the  trustee  has  no  knowledge  of  such 
property  within  one  month  after  his  appointment,  he 
may  disclaim  within  the  twelve  months'  limit  or  exten- 
sion, starting  from  the  time  of  his  knowledge  of  the 
existence  of  such  property. 

The  disclaimer  operates  to  determine  the  rights, 
interests,  and  liabilities  of  the  bankrupt  and  his  pro- 
perty in  or  in  respect  of  the  property  disclaimed,  and 
discharges  the  trustee  from  all  personal  liability  in 
respect  thereof,  but  does  not,  except  so  far  as  is  neces- 
sary for  the  purpose  of  releasing  the  bankrupt  and  his 
property  and  the  trustee  from  liability,  aSect  the  rights 
or  liabilities  of  any  other  person. 

But  for  the  purpose  of  disclaiming  a  lease,  the 
trustee  is  generally  obliged  to  apply  to  Court  with 
proper  notice  to  all  parties  concerned  therein. 

Where  any  person  interested  in  any  of  the  aforesaid 
property  writes  to  the  trustee  putting  him  to  his  elec- 
tion of  adopting  or  rejecting  the  property,  the  trustee 
must  decide  one  way  or  the  other  within  twenty-eight 
days  from  such  notice,  or  he  will  be  deemed  to  have 
adopted  it. 

Any  person  injured  by  the  operation  of  such  a  dis- 
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claimer  is  deemed  to  be  a  creditor  of  tlie  bankrupt  to 
the  extent  of  the  injury,  and  may  prove  the  same  as  a 
debt  under  the  bankruptcy  (/). 

If  the  trustee  elects  to  take  the  bankrupt's  leases  and 
interests  in  land,  he  becomes  chargeable  upon  the 
covenants  annexed  to  such  estates  and  running  with 
the  land ;  and  the  same  applies  to  all  executory  con- 
tracts (A). 

The  trustee's  right  of  disclaimer  is  not  restricted  to 
"  property "  under  sect.  44,  but  extends  to  any  pro- 
perty under  sect.  168,  from  ■which  no  benefit  can  accrue 
to  the  bankrupt's  estate  {I) ;  and  the  provisions  as  to 
disclaimer  are  binding  on  the  Crown  (m). 

Upon  disclaiming,  the  trustee  does  not  become  per- 
sonally liable  to  the  lessor  in  respect  of  the  period 
between  the  time  when  his  actual  occupation  ceases  and 
the  date  when  the  disclaimer  is  executed  («). 


(IV.)   TRANSFER  BY  LUNACY. 

The  Lunacy  Act,  1890,  empowers  the  Lord  Chancellor 
to  require,  from  the  parties  concerned  with  the  care  and 
maintenance  of  a  lunatic,  a  written  statement  of  the 
particulars  of  the  lunatic's  property  and  of  its  applica- 
tion {a). 

The  Commissioners  may  also,  whenever  they  think  it 
expedient,  make  inquiries  as  to  the  property  of  any 
person  detained  as  a  lunatic  {h).  Eeports  are  then  made 
by  the  Commissioners  to  the  Lord  Chancellor,  and  if 


[j]  46  &  47  Vict.  c.  62,  s.  55 ;  [m)  la  re  Thomas,  21  Q.  B.  D. 

63  &  54  Vict.  0.  71,  s.  13.  380  ;  57  L.  J.  Q.  B.  574. 

m  Gibson  T.  Carruthers,  8  M.  j„W  ^"^''V  ^-  ■«'^*^'  ^  ^^-  ^• 

&  W.  328  ;  Boormm  r.  Nash,  9  B.  ^^j  53  ^  g^  yj^j_  ^_  j^  ^  gg  ^^j^ 

"^  ^-  •^*°-  re-enacting  16  &  17  Vict.  u.  96, 

(l)  In  re  Maughm,  14  Q.  B.  D.  s.  23. 

956.  (*)  53  &  64  Vict.  c.  5,  b.  50  (2). 
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the  existing  administration  of  the  property  is  not  thought 
to  he  for  the  benefit  of  the  lunatic,  an  inquisition  is 
ordered  (c) . 

"Where  an  inquisition  would  be  too  costly  in  respect 
of  the  amount  of  the  property,  power  is  given  to  judges 
of  county  courts  to  authorise  the  clerk  of  the  guardians 
or  relieving  officer,  or  such  other  person  as  the  judge  by 
his  order  appoints,  to  take  possession  of,  and  sell  and 
realise  the  real  and  personal  property  of  a  lunatic,  and 
to  exercise  all  the  powers  which  could  be  exercised  by 
the  legal  personal  representative  of  the  lunatic  if  he 
were  dead  ;  and  the  receipt  of  the  person  so  authorized 
shall  be  a  valid  discharge  to  any  person  who  pays  any 
money  or  delivers  any  property  of  the  lunatic  to  such 
person. 

This  only  applies  to  cases  where  the  total  value  of  the 
lunatic's  property  is  under  200/.,  and  no  relative  or 
friend  is  willing  to  undertake  the  management  thereof, 
and  an  order  has  been  made  for  receiving  him  into  an 
institution  for  lunatics  [d) . 

The  powers  and  provisions  now  to  be  mentioned 
relating  to  the  management  and  administration  of 
property  apply  to  : — 

(i)  Lunatics  so  found  by  inquisition, 
(ii)  Lunatics  not  so  found,  but  for  the  protection  of 
whose  property  an  order  was  made  before  Act 
1890. 
(iii)  Every  person    lawfully  detained   as  a  lunatic 

though  not  so  found, 
(iv)  Every  person  not  so  detained  and  not  found  a 
lunatic  by  inquisition,  but  with  regard  to  whom 
it  is  proved  to  the  satisfaction  of  the  judge  in 
lunacy  that  such  person  is,  through  mental 
infirmity  arising  from  disease  or  age,  incapable  of 
managing  his  affairs. 

(c)  53  &  54  Viot.  c.  5,  s.  100.  {d)  Id.  a.  132  (1). 
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(v)  Every  person  witli  regard  to  wliom  it  is  similarly 
proved  that  such  person  is  of  unsound  mind  and 
incapahle  of  managing  his  affairs,  and  that  his 
property  does  not   exceed  2,000/.  in  value,  or 
that  the  income  thereof  does  not  exceed  100/. 
per  annum, 
(vi)  Every  person  with  regard  to  whom  the  judge 
is  similarly  satisfied  that  such  person  is  or  has 
heen  a  criminal   lunatic  and    continues    to  be 
insane  and  in  confinement  (e). 
In  the  case  of  any  of  the  ahove-mentioned  persons 
not  being  lunatics  so  found,  such  of  the  powers  of  the 
Act  as  are  made  exerciseable  by  the  committee  of  the 
estate  under  order  of  the  judge  shall  be  exercised  by 
such  person  in  such  manner  as  the  judge  may  direct, 
and  the  authority  to  act  may  be  special  or  general,  and 
subject  to  the  jurisdiction  and  direction  of  the  judge  (/). 
The  judge  may  order  any  of  the  lunatic's  property  to 
be   dealt  with  in  any  way  for    the    following  pur- 
poses (g)  :— 

(i)  Payment  of  lunatic's  debts  or  engagements  (A)  ; 
(ii)  Discharge    of    any   incumbrance    on    his    pro- 
perty (i) ; 
(iii)  Payment  of  any  debt,  &c.  incurred  for  his  main- 
tenance or  otherwise  for  his  benefit  (J) ; 
(iv)  Payment  of  or  provision  for  the  expenses  of  his 

future  maintenance  (k). 
The  judge  may  authorize  and  direct  the  committee 


(«)  53&54Vict.  0.5,  8.116(1).  D.  94;   59  L.  J.   Ch.  298;   He 
If)  Id.  s.  116  (2),  (3).  Marman's  Trusts,  8  Ch.  D.  256  ; 
\g)  Id.  s.  117.  Se  Harris,  49  L.  J.  Ch.  327;  Re 
\h)  Re  WTiitaker,  42  Ch.  D.  119  ;  Weaver,  21  Ch.  D.  616. 
68  L.  J.  Ch.  487  ;  -Ke  i^ras^  L.  K.  {k)  Re    Winkle,   (1894)    2    Ch. 
6  Ch.  Ap.  699  ;  39  L.  J.  Ch.  808  ;  619  ;  63  L.  J.  Ch.  641  ;  Re  Bar- 
Re  Strickland,  L.  K.  6  Ch.  Ap.  ling,  39  Ch.  D.  208  ;  57  L.  J.  Ch. 
226;  24  L.  T.  N.  S.  530.  891;  Re  Evans,  21  Ch.  D.  297; 
(i)  Re  Wade,  1  H.  &  T.  202  ;  46  L.  T.  N.  S.   785  ;  Re  Frost, 
Jfe  J!fe%,  63  L.  J.  Ch.  248.  supra;  Ee  Sparrow,    20   Ch.    D. 
(/)  Re  Fox,  33  Ch.  D.  37  ;  66  320  ;  61  L.  J.  Ch.  497  ;  Re  Ber- 
L.  T.  N.  S.  39  ;  Be  Rhodes,  44  Oh.  idge,  60  L.  T.  663. 


W. 
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of  the  estate  of  a  lunatic  to  do  {inter  alia)  any  of  the 
following  things  {I)  : — 

(i)  Sell  any  of  the  lunatic's  property  {m) ; 
(ii)  Carry  on  any  trade  or  business  of  the  lunatic ; 
(iii)  Grrant  or  surrender  leases,  and  accept  new  leases; 
(iv)  Perform  any  contract  relating  to  his  property 
entered  into  by  the  lunatic  before  his  lunacy  (») ; 
(v)  Surrender,  assign,  or  otherwise  dispose  of,  with 
or  without  consideration,  any  onerous  property 
belonging  to  the  lunatic  ; 
(vi)  Exercise  any  power  or  give  any  consent  required 
for  the  exercise  of  any  power  where  the  power  is 
vested  in  the  lunatic  for  his  own  benefit,  or  the 
power  of  consent  is  in  the  nature  of  a  beneficial 
interest  in  the  lunatic  (o). 
The  Act  further  empowers  the  committee,  or  such 
other  person  as  the  judge  approves,  to  execute  in  the 
name  and  on  behaK  of  the  lunatic  all  assurances,  &c.  for 
giving  effect  to  any  order  under  the  Act  as  the  judge 
directs,  and  every  such  assurance,  &e.  is  to  be  valid  and 
effectual  and  to  take  effect  accordingly  {p).     Such  com- 
mittee or  other  person  may  also  exercise  the  lunatic's 
rights  of  re-entry  to  copyholds,  and  the  remedies  conse- 
quent upon  the  lord's  refusal  of  such  rights  {q).    He 
may  also  exercise  such   powers  as   are  vested  in  the 
lunatic  as  trustee  or  guardian  (r) . 

[1)  53  &  54  Vict.  0.  6,  s.  120.  N.  S.  466  ;  8  &  9  Vict.  o.  18, 

(m)  Re  Ware,  (1892)  1  Ch.  344  ;  s.  7  ;  iJ«  Tugwell,  27  Ch.  D.  309  ; 

61  L.  J.  Ch.  279 ;  Se  X.,  (1894)  53   L.   J.  Ch.    1006.     See,  also, 

2  Ch.  415;  63   L.   J.   Ch.  613;  Me  Mary  Smith,  Ij.  B..  10  Ch.  A-p. 

He  Qaitskell,  40  Ch.  D.  416  ;  58  79  ;  23  W.  B.  297 ;  Re  Weld,  28 

L.  J.  Ch.  262  ;  Re  Taylor,  52  L.  Ch.  D.  514  ;  52  L.  T.  N.  S.  703 ; 

J.  Ch.  728  ;  49  L.  T.  N.  S.  420  ;  Re  Corbett,  L.  K.  1  Ch.  Ap.  516  ; 

Be  RoA/'s  Settled  Estates,  25  Ch.  D.  35  L.  J.  Ch.  793  ;  Re  TomUns,  60 

464  ;  53  L.  J.  Ch.  205 ;  40  &  41  L.  T.  N.  S.  402. 

Viot.  0   18   s.  49 ;  Lands  Clausea  („)  ^^j,;;;  y.  AffieeJc,  3  Sm.  & 

Consolidation  Act,   1845   (8  &  9  a   394 

Viot.  c.  18) ;  Re  Taylor,  1  H.  &  T.  ",  x   -A    r,          .,  os  ro,  t.  ^•rn  . 

432  ;  Re  Milnes,  1  Ch.  D.  28  ;  34  J$  ^'  ^''T^f'  ^®  ^-  ^-  *^°  ' 

L.  T.  N.  S.  46  ;  Re  Buckingham,  ^^  ^-  ^-  ^'^-  ^"*- 

2  Ch.  D.  690  ;  Re  Ryder,  37  Ch.  {p)  63  &  64  Vict.  c.  6,  s.  124. 

D.   595  ;  57  L.  J.   Ch.  495  ;  Ee  fq)  Id.  s.  126  (4),  (5). 

,Brewer,  1  Ch.  D.  409 ;  34  L.  T.  (,)  j^.  ,,.  y^g,  129, 
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The  powers  of  management  and  administration  of  the 
property  of  lunatics,  without  an  inquisition  or  other 
proceedings  in  Ireland,  extends  to  the  personal  property 
in  Ireland  of  a  lunatic  so  found  by  inquisition  in  Eng- 
land where  such  personal  property  does  not  exceed 
2,000/.  in  value,  or  the  income  thereof  does  not  exceed 
100/.  a  year;  and  the  like  powers  conferred  by  the 
Lunacy  Eegulation  (Ireland)  Act,  1871,  without  an 
inquisition  or  other  proceedings  in  England,  extend  to 
the  personal  property  in  England  of  a  lunatic  so  found 
by  inquisition  in  Ireland  where  such  personal  property 
or  the  income  thereof  does  not  exceed  such  amount  as 
aforesaid.  And,  similarly,  as  to  property  in  Scotland 
of  a  lunatic  so  found  in  England  or  Ireland  ;  and  as  to 
property  in  England  or  Ireland  of  a  Scotch  lunatic  (s). 

Power  is  also  given  for  transfer  of  a  lunatic's  stock 
into  the  name  of  another  person,  whether  that  of  the 
committee  or  otherwise,  as  occasion  may  require  and 
the  judge  may  direct  {t) ;  and  for  vesting  lands  and  the 
releasing  contingent  rights,  of  a  lunatic  trustee  or 
mortgagee  [u) .  And,  where  a  lunatic  is  solely  entitled 
to  any  stock  or  chose  in  action  upon  trust  or  by  way  of 
mortgage,  the  judge  in  lunacy  may  by  order  vest  in  any 
person  or  persons  the  right  to  transfer  or  call  for  a 
transfer  of  the  stock,  or  to  receive  the  dividends  thereof, 
or  to  sue  for  the  chose  in  action. 

Where  any  person  or  persons  are  jointly  entitled  with 
a  lunatic  to  aiiy  stock  or  chose  in  action  upon  trust  or 
by  way  of  mortgage,  the  judge  may  make  an  order 
vesting  the  right  to  transfer  or  call  for  a  transfer  of  the 
stock,  or  to  receive  the  dividends  thereof,  or  to  sue  for 
the  chose  in  action,  either  in  such  person  or  persons  alone 
or  jointly  with  any  other  person  or  persons.  And  it  is 
similarly  provided  in  regard  to  a  lunatic  personal  repre- 
sentative {v). 

(s)  53  &  54  Vict.  c.  5,  s.  131.  («)  Id.  s.  135. 

[t)  Id.  sa.  133,  134.  {v)  Id.  s.  136. 

17(2) 
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In  all  such  oases,  if  it  is  more  convenient,  the  judge 
may  appoint  some  proper  person  to  make  or  join  in 
making  the  transfer ;  and,  in  either  case,  the  person  or 
persons  in  whom  such  rights  are  Tested  may  execute 
and  do  all  powers  of  attorney,  assurances,  and  things  to 
complete  the  transfer  to  himself  or  themselves,  or  any 
other  person  or  persons  according  to  the  order,  and 
the  bank  and  all  other  companies  and  their  officers 
and  all  other  persons  shall  be  bound  to  obey  every 
such  order  according  to  its  tenor ;  and  a  written 
notice  of  such  order  binds  the  bank  or  any  other 
company  (v). 

The  person  appointed  to  transfer  or  join  in  trans- 
ferring stock  is  to  be  some  proper  officer  of  the  bank  or 
other  company,  &c.,  whose  stock  is  to  be  transferred  {w). 

The  powers  conferred  by  this  Act  as  to  vesting  orders 
may  be  exercised  for  vesting  any  land,  stock,  or  chose  in 
action,  in  the  trustee  or  trustees  of  any  charity  or 
society  over  which  the  High  Court  would  have  juris- 
diction upon  suit  duly  instituted,  whether  the  appoint- 
ment of  such  trustee  or  trustees  was  made  by  instrument 
under  a  power,  or  by  the  High  Court  under  its  general 
or  statutory  jurisdiction  (x). 

The  judge  may  direct  the  manner  in  which  the  right 
to  any  stock  or  chose  in  action  vested  under  the  pro- 
visions of  this  Act  is  to  be  exercised  (y). 

All  transfers  and  payments  made  in.  pursuance  of 
this  Act  under  an  order  or  a  master's  certificate  shall  be 
valid  and  binding  on  all  persons. 

An  order  may  be  made  by  a  judge  of  county  courts 
upon  an  application  by  the  guardians  of  any  union  for 
payment  of  the  expenses  incurred  by  them  under  this 
Act  in  relation. to  a  lunatic,  and  such  order  may  be 


(v)  53  &  bi  Viot.  0.  5,  s.  136.  Thornton's  Trusts,  9  W.  R.  475  ; 

(w)  Id.  B.  137.  Se  Draper's  Settlement,  9  "W.  R. 

[x)  Id.  s.  138.  805  ;    Me  Farby's  Settlement,   29 

(y)  Id,  s.   139.     And  see  He  L.  T.  0.  8.  72. 
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enforced  against  any  property  of  the  lunatic  in  the  same 
■way  as  a  judgment  of  the  county  court  (z). 

Where  a  lunatic,  who  is  a  pauper  and  maintained  at 
the  expense  of  the  guardians,  becomes  entitled  to  the 
estate  and  effects,  or  part  thereof,  of  a  sane  person  who 
has  died  intestate,  the  guardians  can,  generally,  obtain 
an  order  from  the  justices  to  seize  and  sell  the  property 
of  the  lunatic ;  and  may  subsequently  apply  for  and 
obtain  a  grant  of  administration  to  their  clerk  for  the 
use  and  benefit  of  the  pauper  lunatic,  citing  his  next 
of  kin.  The  Court  can  make  the  grant  thus  prayed  for 
under  the  powers  conferred  by  the  Probate  Act,  1858, 
for  the  use  and  benefit  of  the  lunatic,  and  limited  to  the 
period  of  lunacy,  requiring  an  inventory,  and  that  the 
sureties  should  justify  (a). 

By  the  Eules  in  Lunacy  made  in  1892,  provision  is 
made  whereby  the  masters  may  order  maintenance  of  a 
person  of  unsound  mind  not. so  found.  Where,  pending 
the  appointment  of  a-  person  to  exercise,  in  relation  to 
the  property  of  any  person  of  unsound  mind  not  so 
found  by  inquisition,  any  of  the  powers  of  a  committee 
of  the  estate,  it  appears  to  the  masters  desirable  to  make 
temporary  provision  for  the  maintenance,  &c.  of  the 
lunatic  or  of  any  member  of  his  family,  out  of  any  cash 
or  available  securities  belonging  to  him  in  the  hands  of 
his  bankers  or  of  any  other  person,  the  masters  may 
authorise  by  certificate  such  banker,  &c.  to  pay  to  the 
person  to  be  named  in  such  certificate  such  sum  as  they 
certify  to  be  proper  (b). 

And  in  all  cases  not  otherwise  specially  provided  for 

(z)  63  &  54  Vict.  c.  5,  s.  300.  61  L.  T.  N.  S.  652  ;  54  J.  P. 

And  op.  299.  55  ;  In  the  Goods  ofJEverley,  [1892] 

{a)  12  &  13  Vict.  0.  103,  s.  16 ;  P.  50  ;  61  L.  J.  P.  &  D.  53  ;  65 

20    &    21    Viot.    0.    71,   s.   73 ;  L.  T.  765 ;   Se  Slumbers,  4  Sw. 

Guardians  of  Mile  End  Old  Town  &  Tr.  32  ;    34  L.   J.   P.    &  M. 

T.  Findlay,  3  Sw.  &  Tr.  265  ;  9  93  ;   12  L.  T.  N.  S.   582.     And 

L.  T.  N.  S.  346 ;   9  Jur.  N.  S.  see  Arolibold's  Lunacy,  pp.  415, 

1253;    Southwell  v.   Findlay,    33  416. 

L.  J.  P.  &  M.  21 ;  27  J.  P.  760  ;  (4)  Rules   in   Lunacy  [1892], 

In  the  Goods  of  Eccles,  16  P.  B.  1  ;  i .  64. 
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by  tlie  rules,  the  provisions  of  the  rules  relating  to 
lunatics  so  found  by  inquisition,  and  the  other  general 
provisions  of  these  rules,  shall  apply  to  applications 
relating  to  the  property  of  persons  of  unsound  mind 
not  so  found  by  inquisition  (c)  :  and  to  the  property  of 
persons  who,  though  not  lunatic,  are  incapable  through 
disease  or  age  of  managing  their  affairs  (i^) . 

For  further  and  fuller  information  upon  this  branch 
of  law  the  reader  is  referred  to  Archbold's  Lunacy  (e), 
and  to  Elmer's  Lunacy  Practice  (/). 

It  may  here  be  observed,  however,  that  a  lunatic 
cannot  commit  an  act  of  bankruptcy  {g). 

But  bankruptcy  proceedings  will  not  be  stayed  solely 
on  the  ground  that  the  bankrupt  after  adjudication  has 
become  insane  {h).  A  committee  of  the  estate  of  a 
lunatic  so  found  may,  however,  obtain  leave  to  consent 
to  an  adjudication  in  bankruptcy  against  the  lunatic  («) ; 
or  to  file,  in  the  name  of  the  lunatic,  a  declaration  of 
his  inability  to  pay  his  debts;  or  to  present  a  bankruptcy 
petition  against  the  limatic  in  his  own  name  {j). 


(Y.)  Tkansfee  in  respect  of  Paupees,  &c. 

Where  any  pauper  shall  have  in  his  possession  or 
belonging  to  him  any  money  or  valuable  security  for 
money,  the  guardians  of  the  union  or  parish  within 
which  such  pauper  is  chargeable  may  take  and  appro- 
priate so  much  of  such  money  or  the  produce  of  such 
security,  or  recover  the  same  as  a  debt  before  any  local 

(«)  Eules   in   Lunacy  [1892],       Beeaiso  M  parte  Cahm,W<Jb..'D. 

'■■■  55.  183  ;    27  W.  R.  387 ;  39  L.  T. 

(d)  Id.  1.  56.  N.  S.  645. 

lA  i^-h  Vii    nsq'il  {»)  He  Zee,  23  Ch.  D.  216;  48 

1  ^1  i;    r,  of  i  ^-T-  N.  S.  193  ;  31  W.  E.  802. 

(/)  7th  Ed.  [1892].  ( ^.j  ^,  j„,„^^^  'i2  Q.  B.  D.  332 ; 

iff)  Ex  parte  Stamp,  1  De  Gr.  53  L.  J.  Q.  B.  575 ;  50  L.  T.  N. 
345.  S.  471 ;  In  re  Farnham,  (1895)  2 

(A)  Anon.,   13  Ves.  Jun.  690.       Ch.  799,  and  oases  there  cited. 
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court,  as  will  reimburse  the  said  guardians  for  the 
amount  expended  by  them,  whether  on  behalf  of  the 
common  fund  or  of  any  parish,  in  the  relief  of  such 
pauper,  during  the  period  of  twelve  months  prior  to 
such  taking  and  appropriation,  or  prior  to  such  pro- 
ceeding for  the  recovery  thereof  (as  the  case  may  be) : 
and  in  the  event  of  the  death  of  any  pauper  having  in 
his  possession  or  belonging  to  him  any  money  or  pro- 
perty, the  guardians  of  the  union  or  parish  wherein 
such  pauper  shall  die  may  reimburse  themselves  the 
expenses  incurred  by  them  in  and  about  the  burial  of 
such  pauper,  and  in  and  about  the  maintenance  of  such 
pauper,  at  any  time  during  the  twelve  months  previous 
to  the  decease  (k). 


(VI.)  Other  Modes:  when  coupled  with  an  Interest; 
Estoppel,  Lease  and  Release,  and  Fine. 

Contingent  -rights  and  interests  were  not  ordinarily 
assignable  at  law ;  and  yet  they  might  sometimes  be 
assigned  at  law  if  coupled  with  a  present  interest  (l) . 
It  has  been  said  the  law  allows  releases  of  rights  which 
are  in  the  nature  only  of  possibilities,  that  a  man  may 
release  to  him  who  has  the  possession  a  possible  right 
only,  though  it  does  not  allow  him  to  transfer  or  convey 
away  to  a  stranger  such  a  right ;  and  that  is  why  the 
law  allows  a  man  to  release  an  executory  interest  in  a 
term  which  he  has  devised  to  him,  and  is  in  the  nature 
only  of  a  possibility ;  but  yet  he  cannot  assign  it  away 
to  a  third  person,  though  he  may  release  this  right  to  the 
possessor  of  the  land  by  way  of  extinguishment  (m) . 

Again,  at  common  law,  covenants  affecting  leasehold 
interests  in  land  are  said  to  "  run  with  the  land  and  not 

(k)  Poor  Law  Amendment  Act      238,  239,  322  ;  Com.  Dig.  Asst. 

(12  &  13  Vict.  0.  103),  s.  16.  A.  (c   3). 

(»«)  Arthur   v.    Bokenham,   11 
(?)  Story,Eq.688;  Shep.Touch.      Mod.  152. 
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with  the  reversion."  In  other  words,  such  covenants 
pass  to  the  assignee  upon  assignment  of  the  lease,  but 
not  upon  the  assignment  of  the  reversion. 

It  is  not  necessary  that  the  covenantor  should  be 
possessed  of  any  estate  iu  the  land,  but  that  the  cove- 
nantee should  be  clothed  with  some  transferable  interest 
therein,  to  which  the  covenant  can  be  attached ;  other- 
wise it  is  only  a  personal  covenant  and  does  not  run  with 
the  land(m). 

Covenants  in  a  lease  which  "  touch  and  concern  the 
thing  demised"  pass  to  the  assignee  of  the  lessee, 
whether  they  are  expressed  to  have  been  made  with  the 
lessee  "  and  his  assigns  "  or  not ;  such  are  covenants  to 
repair,  to  leave  in  good  repair,  to  deal  with  the  land  in 
a  specified  manner  (o).  But  by  32  Hen.  VIII.  c.  34, 
the  assignee  of  the  reversion  takes  the  benefit,  and  is 
subject  to  the  liability  of  the  covenants  entered  into 
with  his  assignor;  these  covenants  must,  however, 
"  concern  the  thing  demised "  in  accordance  with  the 
rules  governing  covenants  which  run  with  the  land. 
The  Act  only  applies  to  lease  under  seal,  but  in  the 
case  of  leases  from  year  to  year,  payment  and  accept- 
ance of  rent  is  held  to  be  evidence  from  which  a  jury 
may  infer  "  a  consent  to  go  on,  on  the  same  terms  as 
before"  (p).  If  the  covenant  has  not  been  for  the 
covenantor  and  his  assigns,  and  is  to  do  with  something 
not  in  existence  at  the  time  the  lease  is  made,  the 
assignee  is  not  bound  [q). 

When  the  covenant  extends  to  a  thing  in  esse,  parcel 
of  the  demise,  the  thing  to  be  done  by  force  of  the 
covenant  is  in  a  manner  annexed  and  appurtenant  to 
the  thing  demised,  and  shall  run  with  the  land,  and 


(«)  Co.  Litt.  385a.  v.  Sands,  44  Ch.  D.  503. 

(o)  Spencer's  Case,  1  Sm.  L.  C.  (j)  Spencer's  Case,  1  Sm.  L.  C. 

52.  62 ;  Doughty  v.  Bowman,  11   Q. 

(p)  Cornish  t.  Stuhbs,  L.  E.  6  B.  444  ;  17  L.  J.  Q.  B.  111.    But 

C.  P.  339.     And  see  Thomas  v.  see  Minshull  v.  Oalees,  2  H.  &  N. 

Bayward,Xi.'S..i'ETi.ala..Zn;Clegg  793  ;  27  L.  J.  Ex.  194. 
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shall  bind  the  assignee,  although  he  be  not  bound  by 
express  words  (r) . 

The  following  covenants  seem  to  run  with  the  land 
so  as  to  bind  the  assignee,  whether  of  the  reversion  or 
of  the  term,  although  not  named  (s) :  a  covenant  to  pay 
rent  {t)  or  taxes,  or  to  repair  {u)  or  leave  in  repair  [v] ; 
to  maintain  a  sea-wall  in  esse  {w) ;  to  repair,  renew,  and 
replace  tenant's  fixtures  and  machinery  fixed  to  the 
premises  («)  ;  not  to  plough  {y) ;  to  use  the  land  in  a 
husbandlike  manner  (s) ;  to  lay  dung  on  the  demised 
land  annually  (a) ;  to  reside  on  the  demised  premises 
during  the  term  {b) ;  to  permit  the  lessor  to  have  access 
to  two  rooms  excepted  from  the  demise  (c) ;  to  carry  all 
the  corn  produced  on  the  demised  land  to  the  lessor's 
mill  to  be  ground  Id) ;  to  leave,  the  land  as  well  stocked 
with  game  at  the  end  of  the  term  as  it  was  found  to  be 
at  the  beginning  of  it  (e) ;  to  supply  demised  houses 
with  good  water  (/) ;  for  quiet  enjoyment  {g) ;  to  pro- 
duce title-deeds  {h)  ;  to  make  further  assurance  («') ;  to 
renew  the  lease  {j)  ;  to  endeavour  to  procure  a  renewal 

[r)  Bally  v.  Wells,  3  Wils.  25.  (<?)   Vyvyan  \.  Arthur,  1  B.  & 

(s)  WoodfaU  [1898],  L.  &  T.  C.  410 ;  2  D.  &  K.  670  ;  1  L.  J. 

173.  K  B.  138  ;  25  R.  R.  437.     See 

(t)  Farker  v.  Webb,  3  Salk.  5.  Semingway  v.  Fernandes,  13  Sim. 

(m)  Dean  ^  0.  of  Windsor's  Case,  228. 

Co.  Pt.  V.  24  ;   Gonan  v.  Kemise,  [e]  Hooper  v.  Clark,  L.  E.  2  Q. 

W.  Jon.  245  ;   Smith  v.  Arnold,  B.  200 ;  36  L.  J.  Q.  B.  79 ;   16 

3  Salk.  4  ;    Martyn  v.   Glue,   18  L.  T.  152  ;  15  "W.  R.  347. 

Q.  B.  R.  661.  (/)  Jourdain  t.  Wilson,  4  B.  & 

Iv)  Vin.  Abr.  Covenant  (E-.  19);  A.  266  ;  23  R.  R.  268. 

Doe  d.  Strode  v.  Seaton,  2  0.  M.  &  {g)  Lewis  v.  Campbell,  8  Taunt. 

E.  730  ;  Martyn  v.  Clue,  supra.  715  ;  21  R.  E.  516  ;   Campbell  v. 

{w)  Morland  v.   Cook,  L.  E.  6  Lewis,  3  B.  &  A.  392;  21  E.  E. 

Eq.  252  ;  37  L.  J.  Ch.  825.  520  ;  Noke  T.  Awder,  Cro.  Eliz. 

(x)    Williams  T.  Earl,  L.  E.  3  376,  436. 

Q.  B.  739  ;  37  L.  J.  Q.  B.  231.  {h)  Barclay  v.  Raine,  1  Sim.  & 

(y)  CocfooM v.CocA.Cro.Jac.  125.  Stu.  449  ;  24  E.  E.  206. 

(«)   Walsh  V.  Watson,  Esp.  N.  P.  (i)  Middlemore  v.  Goodhall,  Cro. 

295.  Car.  603  ;  Eingdon  v.  JSTottle,  4  M. 

(a)   Walsh  V.  Davis,  MS.  M.  T.  &  S.  53  ;  14  E.  E.  462 ;  King  v. 

42  Geo.  III.  Jones,  5  Taunt.  418  ;  4  M.  &  S. 

{b)  Tatem  v.  Chaplin,  -2  H.  Bl.  188  ;  15  E.  E.  533. 

133  ;  3  E.  E.  360.  0)  Isteed  t.   Stoneley,   1  And. 

{c)   Cole's    Case,    1    Salt.    196 ;  82 ;   Brooke  v.  Bulkeley,  2   Ves. 

S.  C.  sub  nam.  Bush  v.  Coles,  1  Jvm.498;  Boe-v.Sayley,  12 East, 

Show.  (2ud  Ed.)  389 ;  Carth.  232.  464 ;  11  E.  E.  455. 
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of  the  lease  for  another  life  (in  an  underlease  hy  lessees 
for  lives)  {k)  ;  to  build  a  new  smelting  mill  in  lieu  of 
an  old  one  in  a  lease  of  mines  (^) ;  in  a  pubUo-house 
lease,  to  conduct  the  business  so  as  to  afEord  no  ground 
whereby  the  licence  should  be  suspended,  &c.,  or  be  in 
danger  of  being  suspended,  &c.  (m),  or  not  to  sell  liquor 
not  bought  of  the  lessors  («),  their  successors  or  as- 
signs (o). ,  There  is  also  authority  that  the  covenant  to 
insure  (;»),the  covenant  not  to  assign  or  sub-let  without 
licence  (q),  and  the  covenant  not  to  carry  on  a  particular 
trade  (r),  run  with  the  land  (s)  ;  and  all  implied  cove- 
nants run  with  the  land. 

Where  the  lessee  expressly  covenants  for  himself  and 
his  assigns,  the  assignee  is  generally  bound  by  the 
lessee's  covenants,  unless  they  be  either  purely  personal 
or  collateral  to  the  demised  premises  (i). 

But  even  where  the  relation  of  landlord  and  tenant 
does  not  exist,  covenants  made  by  a  person  (who  is  not 
a  tenant)  toith  the  owner  to  do  something  in  respect  of 
the  land  run  with  the  land,  so  that  each  successive 
transferee,  who  is  in  the  same  estate  as  the  original  cove- 
nantee was,  may  enforce  such  covenants  (m). 

On  the  other  hand,  covenants  made  by  the  owner  of 
land  to  do  something  in  respect  of  the  land  do  not 
generally  run  with  the  land  (»). 

(k)  Simpson  v.  Clayton,  i  Bing.  Q.  B.  739  ;  37  L.  J.  Q.  B.  231. 

N.  0.  758  ;  6  Scott,  469.  {r)  Mayor  of  Congleton  v.  Fatti- 

(Z)  Sampson  v.  Easterly,  9  B.  &  son,  10  East,  130. 

0.  505 ;  6  Bing.  644  ;  1  0.  &  J.  (*)  Woodfall,  L.  &  T.  [1898], 

105  ;  33  E.  R.  239.  174,   where   all  the  above-men- 

(m)  Fleetwood  v.  Hull,  23  Q.  B.  tioned  oases  upon  tliia  point  are 

D.  35;  58  L.  J.  Q.  B.  141;  60  cited. 

L.  T.  35  ;  37  W.  E.  714.  {t)  See    "WoodfaU,    L.     &    T. 

(n)   Gle£/ff  V.  Sands,  44  Gh.  D.  [1898],  175—177. 

603  ;  59  L.  J.  Ch.  477  ;  62  L.  T.  («)  Kingdon  v.  Nottle,  4  M.  &  S. 

502;  38W.  K.  433.  63;    16    K.    R.    379;    Sharp  y. 

(o)    WhiteY.  Southend  Hotel  Co.,  Waterhouse,   7  E.   &  B.    816;    3 

(1897)   1   Ch.  767 ;  66  L.  J.  Ch.  Jur.  N.  S.   1022  ;  Shirley,  Com. 

387 ;  76  L.  T.  273 ;  45  "W.  B.  434.  Law  [1896],  300. 

{p)   Vernon  v.  Smith,   5  B.   &  (v)  Keppel  v.  Bailey,  2  My.  & 

A.  1  ;  24  E,.  R.  267.  K.  617  ;  39  E.  R.  264.    But  see 

(y)   Williams  t.  Farle,  L.  R.  3  Tulky.Moxhay,%V)si.11i;  Spencer 
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So,  at  common  law,  contingent  rights  and  interests 
might  pass  by  way  of  estoppel,  by  lease  and  release, 
or  by  fine(w).  For  if  a  grantor  had,  at  the  time  of 
making  the  grant,  no  estate  sufficient  to  support  such 
grant,  but  was  estopped  from  denying  as  against  the 
grantee  that  he  had  such  estate,  and  he  afterwards 
acquired  an  estate  in  the  land,  the  estate  so  acquired 
was  said  to  "  feed  the  estoppel,"  and  the  grantee 
became  entitled  as  if  the  grantor  had  originally  pos- 
sessed it  («). 

Or,  as  it  has  been  otherwise  stated,  the  title  of  a 
person  derived  from  one  who  has  no  title,  or  whose  title 
is  imperfect,  is  validated  in  the  former  person  by  a  con- 
veyance or  act  in  the  law  whereby  the  right  would  have 
become  completely  vested  in  the  latter  person.  This 
principle  has  been  summarised  in  the  maxim /ms  super- 
venietis  auctori  accrescit  successori  {y). 

Again,  a  chose  in  action  may  pass  to  another  by 
operation  of  law  as  in  the  case  of  equitable  execution, 
which  is  not  like  legal  execution,  but  is  an  equitable 
relief  given  by  the  Court  because  execution  at  law 
cannot  be  had.  It  is,  in  fact,  a  substitute  for  exe- 
cution (z),  and  is  exerciseable  in  various  ways,  such 
as  by  attachment  of  a  debt  due  by  a  third  person 
to  the  judgment  debtor,  by  the  appointment  of  a 
receiver  of  the  debtor's  estate  or  interest,  or  to  re- 
ceive a  fund  in  Court,  payable  to  the  judgment 
debtor,  and  by  an   application  for  an  injunction  re- 


V.  Sailey,  69  L.  T.  179  ;  Fatman  v.  &  C.  181  ;  34  E.  E.  358  ; 

Ha/rland,  17  Ch.  D.  353  ;  50  L.  J.  t.  Lower,  PoUexf .  54  ;  BensUy  v. 

Ch.  642 ;  Saywood  v.  Brunswick,  Burdon,  2  Sim.  &  Stn.   619  ;  25 

§0.  Bdg.  Soo.,  8  Q.  B.  D.  403  ;  51  E.  E.  258. 

L.  J.  Q.  B.  73  ;  Tucker  v.  Vowles,  [x)  Co.  Litt.  47b  ;  Sawlyn'a 
(1893)  1  Ch.  195 ;  Tindall  y.  Case,  Co.  Pt.  IV.  52a ;  Doe  v. 
Castle,  62  L.  J.  Ch.  555  ;  Mere-  Oliver,  5-  Man.  &  E.  K.  B.  202  ; 
dith  T.  Wilson,  69  L.  T.  336  ;  34  E.  E.  368  ;  Sturgeon  v.  Wing- 
Everett  T.  Bemington,  (1892)  3  Ch.  feld,  15  M.  &  W.  224. 
148 ;  Sail  v.  JSwin,  37  Ch.  D.  74.  (y)  1  Euling  Cases,  480. 

{w)  Story,    Eq.   [1892],    688;  (s)  Be   SAephard,   43    Ch.    D. 

Doe  d.  Christmas  v.  Oliver,  10  B.  137. 
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straining  the  debtor  from  dealing  with  the  property 
in  question  {a). 

There  may  also  be  transfer  of  a  chose  in  action  by 
operation  of  law  by  virtue  of  the  principle  of  jus 
accrescendi,  or  survivorship,  as  for  example,  in  cases  of 
some  partnership  interests,  and  choses  in  action  enjoyed 
jointly;  similarly,  a  surety  who  has  satisfied  the 
principal  debtor's  liability  becomes  entitled  to  all 
the  creditor's  rights  in  respect  of  such  indebtedness, 
and,  in  his  own  name,  may  sue  and  recover  from  the 
principal  debtor  the  amount  so  paid. 

(a)  R.  S.  0.  Ord.  XLV.,  L.,  &o. 
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CHAPTEE  III. 

SOME  CHOSES  IN  ACTION  NEVEE  ASSIGNABLE. 

Apart  from  the  particular  kinds  of  choses  in  action 
already  dealt  witli  herein,  there  are  some  choses  in  action 
which  have  never  been  assignable  by  reason  of  their 
nature  and  the  general  circumstances  investing  them. 

Broadly  speaking,  it  may  be  said  that  the  general 
ground  of  their  non-assignability  is  denoted  by  that 
comprehensive  phrase,  public  policy. 

Thus,  public  policy  forbids  that  effect  should  be  given 
to  assignments  of  pensions  and  salaries  of  public  officers, 
payable  to  them  for  the  purpose  of  maintaining  the 
dignity  of  their  office,  or  to  assure  a  due  discharge  of 
its  duties,  e.g.,  the  pay  of  an  officer  in  the  army  (a). 

As  it  has  been  said :  The  public  is  interested  not  only 
in  the  performance  from  time  to  time  of  the  duties,  but 
also  in  the  fit  state  of  preparation  of  the  party  having 
to  perform  them.  Such  is  the  reason  in  the  eases  of 
half-pay  where  there  is  a  sort  of  retainer,  and  where 
the  payments  which  are  made  to  officers,  from  time  to 
time,  are  the  means  by  which  they,  being  liable  to  be 
called  into  public  service,  are  enabled  to  keep  themselves 
in  a  state  of  preparation  for  performing  their  duties. 
If,  therefore,  they  were  permitted  to  deprive  themselves 
of  their  half-pay,  they  might  be  rendered  unable 
promptly  to  enter  upon  their  duties  when  called  upon, 
and  the  public  service  would  be  thereby  greatly  injured. 
So,  also,  where  a  pension  or  remimeration  is  given  for  a 

(a)  SUney.  ZmerdaU,  2  Anstr.  633  ;  3  K,  E.  622. 
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purpose  which  tends  less  directly  to  the  puhlic  benefit, 
as,  for  instance,  the  pension  given  to  the  Duke  of 
Marlborough,  as  a  memento  of  the  gratitude  of  the 
nation,  and  as  a  reward  for  his  distinguished  services. 
It  was  there  the  intention  of  the  legislature  that  it 
should  be  kept  in  mind  that  it  was  for  thpse  great 
services  it  was  given.  In  that  case  the  pension  was 
held  inalienable,  because  it  was  considered  that  one  of 
the  objects  of  giving  the  pension,  namely,  for  having  a 
perpetual  memorial  of  national  gratitude  for  public 
services,  would  be  entirely  lost ;  and  so  in  the  course  of 
that  case  Lord  Eldon  said,  in  the  way  of  illustration, 
and  in  allusion  to  the  pension  of  a  great  public  officer, 
that  it  could  not  be  aliened,  because  that  public  officer 
must  not  be  allowed  to  fall  into  such  a  situation  as  to 
make  it  difficult  for  him,  in  consequence  of  any  pecuniary 
embarrassment,  to  maintain  the  dignity  of  his  office  {b). 
But  the  office  must  be  a  public  one,  or  in  some  way 
connected  with  the  public  service  (c).  To  make  the 
office  a  public  office,  the  pay  must  come  out  of  national 
and  not  out  of  local  funds,  and  the  office  must  be  public 
in  the  strict  sense  of  that  term.  It  is  not  enough  that 
the  due  discharge  of  the  duties  of  the  office  should  be 
for  the  public  benefit  in  a  secondary  and  remote  sense  {d), 
for,  if  the  office  is  a  sinecure,  and  the  duties  have  ceased, 
the  pensions  or  annuities  in  respect  thereof  are  assign- 
able (e) . 

On  these  grounds  it  has  been  held  that  the  salary  of 
a  clerk  of  the  peace — a  freehold  office  connected  with 
the  administration  of  justice — cannot  be  assigned  (/). 
Nor  can  the  salary  of  an  assistant  parliamentary  counsel 

[h]  Grenf ell -v.  The  Dean  i- Canons  B.  596. 

of  Windsor,  2  Beav.  544  ;  Davis  («)  Arhuthnot  v.  Norton,  5  Moo. 

T.  Dulce  of  Marlborough,  1  Swan.  P.  C.  0.  219;  Grenfell  t.  Dean, 

79;  Mx  parte  Huggins,  21  Ch.  D.  ^-e.   of    Windsor,    2    Beav.    644, 

85.  550. 

[c)  Grenfell  v.  The  Dean,  ^c.  of  (/)  Palmer  v.  Date,  2  Brod.  & 

Windsor,  2  Beav.  649.  B.  673 ;    23  ».  B.  535 ;   Sill  v. 

{d)  In  re  Mirams,  (1891)  1  Q.  Fml,  8  01.  &  Fin.  295. 
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to  the  Treasury  {g).  Nor  can  the  half -pay  of  an  officer 
in  the  army  or  navy  (h)  ;  for,  further,  an  officer  has  no 
certain  interest  in  his  half-pay;  for  the  king  may  at 
any  time  strike  him  off  the  list  («).  Much  less  can  an 
officer  in  the  army  assign  his  full  pay;  for  military  pay 
is  not  assignable  [j).  The  pension  allowed  to  a  retired 
clerk  under  the  Incumbents'  Eesignation  Act,  1871 
(34  &  36  Yict.  c.  44),  s.  10,  is  not  assignable  {k)  ;  for 
it  is  made  a  charge  upon  the  revenues  of  the  benefice 
and  "  shall  not  be  transferable  at  law  or  in  equity  "  [1). 

Formerly,  none  of  these  choses  in  action  passed  on 
bankruptcy  to  the  bankrupt's  assignees  in  bank- 
ruptcy :  but  the  law  has  since  been  altered  in  this 
respect,  and,  generally  speaking,  the  trustee  in  bank- 
ruptcy takes  the  pension  or  other  similar  income,  and 
must  thereout  set  aside  so  much  for  the  bankrupt's 
support  (m).  But  it  was  held  that  an  annuity  awarded 
to  a  country  commissioner  on  the  abolition  of  the  office 
was  assignable  and  passed  to  the  assignees  of  the  bank- 
ruptcy of  the  party  to  whom  it  had  been  awarded  (m)  . 
So  the  profits  of  a  college  fellowship  were  held  assign- 
able in  equity  (o). 

It  has  been  held  that  a  clergyman  having  the  cure 


% 


■)  Cooper  Y.Seill!/,  2  Sim.  560.  Mioo(f,  Cooke's  B.  L.  (8tli  ed.)  318; 

()  8tone\.Lidderdale,2AjaBtT.  Ex  parte  Hawker,  Be  Keeley,'L.'R. 

633  ;     3   R.   R.    622  ;    Flarly  v.  7  Ch.  214. 
Odium,  3  T.  R.  681  ;  1  R.  R.  791 ;  {jc)  Gathercole  v.  Smith,  17  Ch. 

Lidderdale  t.  Duhe  of  Montrose,  4  j)    j 

•^.Readl  H. Bl.  627 ,  2  E-  R- 808 ,  -g    '       ^-^      ^^^  jggg  g_  gg  (2) ; 

McCarthyy.  Goold  1  Bal.  & B  389 ;  ^^  te^&rsf  (1 895)  2  Q.  B.  117 

Friee  ^-Lovett,  20  L.  J.  Ch.  270.  j.^^^^  ^_  ^;^  V     ^^  ^  ^  -^   ^^^ 

(i)  Flarty  v.  Odlwm,  siipra.  j^  ^^^^^   j^  ^^^  j^   738_ 

())   CoUyer  Y.  Fallon,  ITnin.  &  ,-^^  ^,  ',      „^„  ,    ,„ 

R.  469,  474.     See,  also,  Grouch  v.  (m)  Bkoy.  Act,  1883,  ss.  44,  62, 

Martin,  2  Vern.  595  ;  Law  v.  Law,  53.     See,  also,  («). 
Cas.  <«mp.  Talbot,  140  ;   Stuart  v.  {n)  Ex  parte    Corser,    11    Jur. 

TMciw,  2  W.  Bl.  1137  ;  Motiysv.  212;  Spooner  v.  Payne,    11  Jur. 

Leake,    8   T.   R.    414;    Davis  v.  963;  21  L.  J.  Ch.  791  ;    Willcock 

Edgar,  4  Taunt.  63 ;   1  Geo.  II.  T.  Terrell,  3  Ex.  Div.  323. 
st.  2,0.  14;  audi  Geo.  IV.  0.  119,  (o)  Feistel  v.   King's    Coll.,  10 

s.  38;  Friddyv.Bose,3'M.er.  86;  Beav.  491.    But  see  Berkeley  r. 

17  R.  R.  24  ;   Cathcart  v.  Black-  King's  Coll.,  10  Beav.  602. 
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of  souls  is  not  a  puUio  officer,  and  there  has  been  no 
decision  against  the  assignment  of  his  interest  {p).  At 
common  law  a  heneficed  clergyman  can  charge  his 
benefice ;  and,  although  this  was  made  unlawful  by 
13  Eliz.  c.  20,  yet  when  that  Act  was  repealed  iu  1803 
by  43  Geo.  III.  c.  84,  a  charge  given  between  1803 
and  1817  (when  43  Geo.  III.  c.  84,  was  repealed  and 
13  Eliz.  c.  20,  was  revised  by  57  Geo.  III.  c.  99)  was 
held  valid  {q). 

And  it  was  held  in  the  recent  case  above  quoted,  that 
the  assignment  of  the  salary  of  the  chaplain  to  a  work- 
house payable  out  of  the  poor  rate  is  valid  {p). 

A  distinction  has  been  made  between  half-pay  and  a 
retiring  pension ;  the  former,  as  we  have  seen,  is  in- 
alienable, but  the  latter  has  been  held  to  be  assignable 
unless  such  assignment  be  forbidden  by  statute  (r).  The 
Army  Act,  1881,  for  example,  and  the  Indian  Pensions 
Act,  1871,  render  all  pensions  to  which  those  Acts  refer 
non-assignable  (s). 

The  salary  of  a  judge  is  not  assignable  {t) ;  but  the 
pension  of  a  county  court  judge  is  assignable  (m).  It 
was  said  :  Where  a  pension  is  granted  by  the  Crown  to 
one  who,  though  not  for  the-time  engaged  in  any  active 
duties,  is  still  liable  to  be  called  to  active  service,  is 
therefore  to  be  considered  in  the  service  of  the  Crown, 
the  pension  is  to  be  considered  as  to  some  extent  granted 
in  order  to  maintain  the  grantee,  until  he  is  called  on 
to  serve  again  (m).  But,  as  stated  by  Parke,  B. :  A  man 
may  assign  a  pension  given  to  him  entirely  for  past 

(p)  In    re   Mirams,    (1891)    1  (s)  But    see  Bankruptcy  Act, 

Q.  B.  596.  1883,  b.  63  (2) ;  and  lie  Saunders, 

(q)  Metcalfe  v.  Archhp.  ofTorJc,  (1895)  2  Q.  B.  424. 

1  My.  &  Or.  547.  [t)  Arbuthnotv. Norton,  5'M.ooTe, 

(r)  BentY.  Sent,  L.  E,.  1  P.  &  P.   C.   C.   219;  Flarty  v.  Odium, 

D.  366  ;   1  "Wh.  &  T.  [1897],  142.  3  T.  R.  681 ;  1  R.  R.  791 ;  Tm- 

But  see  Birch  v.  Birch,  8  P.  D.  stall  v.  Boothby,    10    Sim.   640 ; 

163  ;    and  the  Army  Act,   1881,  Orenfell  v.  Duke  of  Marlborough, 

8.  141 ;  Lucas  t.  Sarris,  18  Q.  E.  supra. 

D.  136,  136 ;    Crowe  v.  I'rice,  22  («)   Willcock  v.   Terrell,  3  Ex. 

Q.  B.  D.  429.  D.  323. 
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services,  whether  granted  to  him  for  life  or  during 
pleasure  (»). 

And  so  a  pension  which  has  been  awarded  to  a 
person  for  services  in  the  legal  department  of  the 
government  is  attachable,  and  consequently  assign- 
able (w).  And,  in  like  manner,  the  pension  of  a  retired 
judge  of  a  Crown  colony,  granted  by  the  Secretary  of 
State  for  the  Colonies,  and  voted  annually  by  the  legis- 
lature of  the  colony,  vests  in  the  creditor's  trustee  upon 
his  becoming  bankrupt  {x).  And  the  right  to  the 
annuity  awarded  as  compensation  to  a  commissioner  of 
bankruptcy,  whose  duties  were  abolished  by  law,  passes 
to  his  assignee  in  insolvency,  although  the  annuity 
depends  upon  the  annuitant's  making  an  affidavit  of 
certain  facts  before  each  payment  (y). 

Thus,  it  will  be  seen  that  there  is  no  sound  and  in- 
variable principle  upon  which  the  assignability  or  non- 
assignability of  pensions  is  based.  And,  further,  it  is 
doubted  whether  a  pension  or  reward,  granted  during 
pleasure  and  not  for  any  certain  period,  and  in  its  very 
nature  revocable  at  any  time,  is  properly  assignable  (z). 
But  military  prize-money,  although  resting  iu  the  mere 
bounty  of  the  Crown,  is  held  to  be  different  in  its  nature 
and  objects  from  military  pay  (a). 

But  the  profits  of  a  public  office,  it  seems,  are  not 
assignable  {b). 

Moreover,  arrearages  of  half-pay  or  full-pay  are 
assignable,  since  the  right  thereto  has  become,  so  to 
speak,  absolute  (c) . 

[v]    Wells  V.  Foster,  8  M.  &  W.  stall  v.  Boothly,  supra;   Wells  v. 

149,    152.      But  Bee  supra  as  to  Foster,  supra. 

Dulce  of  Marlborough's  Case.  {a)  Alexander  v.  Duke  of  Wel- 

{w)  Sansomv.Sansom,  iP.D.  70.  lington,  2  Eus.  &  Myl.  35;  34  E. 

(x)  Ex  parte  Suggins,  21  Ch.  D.  R.  1  ;  Stevens  v.  Bagwell,  16  Ves. 

85.  Jun.  139,  152  ;  10  R.  R.  46. 

\y)  Spooner  v.  Fayne,  1  De  G.  (S)  Sill  y.  Paul,  8  CI.  &  I'.  295, 

M.  &  G.  383.  307  ;  Falmer  v.  Bate,  2  Bro.  &  B. 

(z)  Flarty  v.   Odium,   3  T.  E.  673;    23    R.    E.   535.     See   also 

681  ;  1  E.  E.  791 ;  King  v.  The  Nichols  v.  Bavis,  L.  E.  4  C.  P. 

Lords  Commrs.  of  the  Treasury,  4  80;  'butn.oteArbuthnot Y.Norton, 

Ad.    &  El.    976,    984 ;    Ex  parte  supra. 

Itieketts,  4  Ad.  &  El.  999  ;  Tun-  (c)  Ellis  v.  E.  of  Grey,  fi  Sim. 


W. 
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And,  generally,  it  appears  tliat  the  pension  of  a 
retired  officer,  wlietlier  naval,  military,  or  civil,  is 
assignable,  unless  made  not  so  by  statute  (d).  The 
following  are  non- assignable  (subject  to  certain  excep- 
tions) :  deferred  pay,  or  military  reward  payable  to  any 
officer  or  soldier  of  the  army,  Eoyal  Marines,  and  Her 
Majesty's  Indian  forces,  and  the  Eoyal  Malta  Fencible 
Artillery,  or  any  pension,  allowance,  or  relief  payable  to 
any  such  officer  or  soldier,  or  his  widow,  child,  or  other 
relative,  or  to  any  person  in.  respect  of  military  ser- 
vice (e) ;  naval  pensions  payable  to  an  officer  in  the 
navy,  seaman,  or  marine,  or  to  an  officer's  widow, 
allowances  from  the  compassionate  fund,  marine  half- 
pay,  payments,  &c.  in  respect  of  services  in  the  navy 
and  marines  to  a  subordinate  officer,  seaman,  or 
marine  (/). 

But  while,  as  we  have  seen,  an  assignment  of  a  pen- 
sion under  the  Incumbents  designation  Act,  1871,  is 
invalid  (g),  an  annuity  granted  to  a  retiring  incumbent 
under  the  Union  of  Benefices  Act,  1860,  is  valid  (h). 

Alimony  granted  to  a  wife  is  not  assignable.  Ali- 
mony is  an  allowance  which,  having  regard  to  the 
means  of  the  husband  and  wife,  the  Court  thinks  right 
to  be  paid  for  her  maintenance  from  time  to  time,  and 
the  Court  may  alter  it  or  take  it  away  whenever  it 
pleases.  It  is  not  in  the  nature  of  property,  but  only 
money  paid  by  the  order  of  the  Court  from  time  to 
time  to  provide  for  the  maintenance  of  the  wife,  and 
therefore  it  is  not  assignable  by  her  (i). 

214.    See  also  Tunstallir.Boothby,  (/)  The  Naval  and  Marine  Pay 

supra;  Grmfelly.  D.  of  Windsor,       and  Pensions  Act,  1865  (28  &  29 
supra.  Vict.  o.  73),  s.  4. 

{d)  Goodeve,  Pers.  Pro.  [1887],  /^)  ^*  '^,f  ^^"'^^  ^-  ** '  ^'"^^''^■ 

95  ;  1  Wh.  &  T.  [1897],  142  ;  sed.       ™'f .T"  ^Zh^Pl"'  , , ,    ^  „ 

^        -'  (A)  23&24Viot.  c.  142;  .3f(!.Bea« 


V.  Deave,  30  Ch.  D.  520;  Goodeve, 
(e)  The  Army  Act,  1881  (44  &       Pers.  Pro.  [1892],  148  et  seq. 
46   Vict.   0.    58),    ss.    141,    190  ;  (i)  In  re  Robinson,   27  Oh.  D. 

iwas  V.  Sacj-is,  18  Q.  B.  i).  127;       164.       See     Vandergucht    v.    De 
Crowe  V.  Price,  22  Q.  B.  D.  429.        Bla^uih-e,  5  My.  &  Cr.  243. 
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So,  where  a  contract  involves  personal  skill  or  con- 
fidence, sucli  as  a  contract  between  an  author  and  puh- 
lisher  that  the  one  shall  write  and  the  other  publish  a 
book,  it  is  not  assignable  (/).  But  an  agreement  by 
the  vendor  of  a  patent  to  assign  to  the  purchaser  of 
future  patents  rights  which  the  vendor  might  thereafter 
acquire  of  a  like  nature  to  the  patent  sold,  is  not  con- 
trary to  public  policy  {k),  for  nothing  is  more  common 
in  intellectual  pursuits  than  for  men  to  sell  beforehand 
the  future  intellectual  product  before  it  is  made  or  even 
conceived,  and  such  an  assignment  is  valid  {k) .  But  a 
personal  licence,  e.g.,  a  licence  to  enter  a  house  and 
seize  goods,  is  not  assignable  (l). 

Again,  policies  of  fire  assurance  are  not,  in  the  nature 
of  them,  assignable,  nor  intended  to  be  assigned  from 
one  person  to  another,  without  the  consent  of  the 
office  (m),  nor  have  they  been  made  assignable  by 
statute  (m). 

It  has  been  held  that  a  hmx  right  to  bring  an  action 
for  fraud  committed  upon  the  assignor  is  not  assignable, 
as  being  contrary  to  public  policy  (o) ;  and  that  a  mere 
right  of  action  for  a  tort  is  also  not  assignable  {p). 
And  the  principle  upon  which  this  is  said  to  be  based 
is  that  the  party  assigning  the  right  must  have  some 
substantial  possession — some  capability  of  personal  en- 
joyment, and  not  a  mere  naked  right  to  overset  a  legal 
instrument  or  to  maintain  a  suit ;  and  that  the  mere 
right  to  purchase  does  not  give  a  man  a  right  to  legal 
remedies  (g).     In  fact,  it  has  been  thought  the  reason 

(j)  Gibson  T.  Carruthers,  8  M.  272,  283,  284. 

&   W.  343  ;    Stevens  v.  Benning,  [m)  Lynch  v.  Dalzell,  4    Bro. 

1  K.  &  J.  168  ;  Botson  v.  Drum-  Par.    Ca.    431  ;    Sadlers'    Co.   Y. 

mond,  2:B.  &  Ad.  303  ;  36  R.  K.  Badooclc,  2  Atk.  557. 

669  ;  Goodeve,  Pers.  Pro.  [1892],  («)  Goodeve,  Pers.  Pro.  [1892], 

149.  165. 

(Ic)  Printing,  ^c.   Co.  v.  Samp-  (o)  Frosser  v.  Edmonds,  1  T.  & 

son,  h.  R.  19  Eq.  462,  466.  Coll.  481,  496—499. 

(l)  Re  Davis,  22  Q.  B.  D.  193  ;  {p)  Sill  v.  Boyle,  L.  B.  4  Eq. 

Brown  v.  Metropolitan,   ^c.  Soe.,  260. 

28  L.  J.   Q.   B.    236;    Beeve  t.  [q)  Frosser  v.  Edmonds,  supra; 

Whitmore,  4  De  G.  J.  &  S.  1  ;  Wood^.  Don:nes,WYes.3\m.V2<); 

Brown  v.  Bateman,  L.  B.  2  C.  P.  11  R.  R.  160. 
18(2) 
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for  preventing  the  assignment  of  choses  in  action  at  law 
is  founded  on  the  principle  of  the  law  not  permitting  a 
sale  of  a  right  to  litigate  {q).  But  it  is  submitted  that 
since  the  Judicature  Act,  1873,  the  judgments  in  these 
cases  may  be  open  to  reconsideration  {r). 

There  is  a  class  of  cases  which  fall  within  certain 
statutory  restrictions  as  to  assignment,  and  such  choses 
in  action  apparently  are  only  transferable  at  death,  by 
nomination  or  otherwise  in  some  special  manner  indi- 
cated by  the  particular  Act  in  question. 

There  is  not  any  statutory  provision  made  for  the 
assignment  of  interests  in  friendly  societies  for  example, 
and  it  would  appear  that  such  choses  in  action  are  not 
transferable  inter  vivos.  In  a  recent  case,  interesting  in 
this  respect,  it  was  held  that  policies  of  friendly 
societies  are  not  assignable,  but  that  the  legal  represen- 
tative of  a  nominee  who  predeceases  the  nominator 
stands  in  the  place  of  the  deceased  nominee  and  is 
entitled  to  recover  on  behalf  of  the  nominee's  estate  the 
amount  of  the  policy  from  the  society  upon  the  death 
of  the  nominator  (s).     The  facts  are  as  follows : — 

The  action  was  brought  by  Edward  Caddick,  exe- 
cutor of  Joseph  Gaddick,  against  the  trustees  of  the 
Liverpool  Victoria  Legal  Friendly  Society  to  recover 
100/.  on  a  policy  of  insurance,  effected  in  1881  with  the 
defendants  on  the  life  of  one  Mary  Gordon,  who,  in 
1887,  assigned  it  to  Joseph  Caddick.  Notice  of  assign- 
ment was  given  to  the  defendants,  who  refused  to 
recognize  it,  observing  that  if  Mary  Gordon  desired  the 
amount  to  be  paid  at  her  death  to  J.  Caddick  she  must 
fill  up  the  usual  nomination  form.  A  nomination  form 
was  accordingly  fiUed  up,  appointing  J.  Gaddick  as  the 
person  entitled  to  receive  the  amount  of  the  poKcy. 


(?)  Prosser  v.  Edmonds,  supra;  (s)  Caddick     v.     mgliton     ana 

Wood  V.  Downes,   18   Vea.    Jun.  others.  Law  Times,  18  Feb.  1899, 

120;   11  R.  R.  160.  p.  367. 

(r)  See  ante,  Bk.  III. 
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J.  Oaddiok  died  in  March,  1891,  after  which  date  his 
executor,  the  plaintiff,  paid  the  premiums  due  on  the 
policy  until  Mary  Gordon's  death  in  November,  1896. 
For  the  plaintiff  it  was  submitted  that  the  assignment 
by  Mary  Gordon  to  J.  Caddick  was  valid ;  that  even  if 
it  were  not  the  plaintiff  was  entitled  to  recover  as 
executor,  because  the  rights  of  a  nominee  did  not  lapse 
at  his  death;  that  the  defendants,  by  taking  the 
premiums  from  the  executor,  were  estopped  from  dis- 
puting his  right  to  recover ;  and  that  in  any  event  the 
plaintiff  was  entitled  to  recover  the  premiums  which  he 
had  paid,  as  money  paid  without  consideration. 

On  behalf  of  the  defendants,  it  was  said  that  they 
were  perfectly  ready  to  refund  to  the  plaintiff  the 
amount  which  he  had  paid  in  premiums  since  the  death 
of  Joseph  Caddick.  But  that  it  was  of  vital  importance 
to  all  friendly  societies  that  the  law  should  be  made 
clear  as  to  whether  or  not  these  policies  were  assignable. 
That  these  societies  were  established  for  the  purpose  of 
encouraging  thrift  among  the  poorer  classes ;  and  that 
the  object  of  the  legislature  would  be  defeated  if  such 
policies  were  made  marketable  securities,  and  people 
were  allowed  to  raise  money  upon  them.  That  before 
a  person  could  claim  to  be  paid  the  amount  of  «uch 
a  policy  as  nominee,  he  must  show  to  the  society  that 
he  was  the  person  mentioned  in  the  nomination  paper. 
If  he  could  not  do  that  he  could  not  succeed  in  his ' 
claim.  As  to  the  question  of  estoppel,  that  the  society 
had  done  nothing  to  prevent  them  from  denying  that 
under  the  policy  the  plaintiff  was  entitled  to  the  whole 
amount  assured.  It  was  pointed  out  that,  in  addition 
to  refunding  the  premiums  which  had  been  paid  by  the 
plaintiff,  the  society  would  have  to  pay  the  whole 
amount  of  the  policy  to  the  next  of  kin  or  legal  repre- 
sentative. 

Phillimore,  J.,  said,  in  his  opinion,  the  defendants 
had  established  their  contention  that  the  policies  of 
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friendly  societies  could  not  be  assigned.  He,  however, 
did  not  see  why  the  estate  of  a  nominee  of  a  policy 
should  he  deprived  of  the  benefit  intended  to  be  con- 
ferred by  the  nominator  simply  because  the  nominee 
died  during  the  lifetime  of  the  nominator,  and,  there- 
fore, he  held  that  the  legal  personal  representative  of  a 
nominee  was  entitled  to  stand  in  the  position  of  the 
nominee,  and  to  obtain  the  amount  of  the  policy  from 
the  society.  And  on  this  ground  he  gave  judgment  for 
the  plaintiff  for  the  amount  claimed. 

The  mere  insertion  in  a  contract  {e.g.,  in  a  policy  of 
life  insurance)  of  an  express  condition  that  it  shall  not 
be  assignable  in  any  case  whatever,  does  not  prevent 
the  assignment  of  the  beneficial  interest  in  such  con- 
tract (r). 

There  are  choses  in  action  which  are  not  assignable 
on  the  ground  of  public  policy,  more  particularly  known 
as  maintenance,  which  arises  where  a  person,  having  no 
interest  in  the  subject-matter  of  an  action  brought  by 
another,  interferes  by  assisting  either  party  by  money 
or  otherwise  to  prosecute  or  defend  it  (s). 

The  object  clearly  is  the  discouragement  of  vexatious 
and  oppressive  litigation  by  restricting  the  right  of 
proceedings  as  far  as  possible  to  the  persons  immediately 
concerned  in  the  subject-matter,  by  saddling  them  solely 
with  the  costs  of  such  proceedings  (t).  It  is  the  prin- 
ciple of  keeping  "  new  blood  "  out  of  people's  disputes 
and  differences. 

There  is  a  species  of  maintenance  called  champerty, 
which  arises  where  a  person  bargains  for  a  share  in  the 
subject-matter  of  the  suit  of  another  in  consideration  of 


{r)  In  re  Turcan,  40  C.  D.  5.  Inst.  212,  484 ;    Bacon's  Abr. ; 

Cp.   Brunton   v.    Electrical    JEng.  Viner'sAbr. ;  Com.  Dig. ;  Termes 

Corp.,  (1892)    1   Ch.  434;    (1892)  dels.  l,ey,  sub  nom.  Maintenance; 

2  Q.  >  B.  700  ;   Jiohson  v.  Smith,  Story,    Contract,   o.    7,   fl.   678  ; 

(1895)  2  Ch.  118.  Jacob's  Law  Dictionary. 

(s)  4  Bl.  Comm.   o.   10,  s.  12.  (i!)    Wallis  v.  Fortland,    3  Ves. 

See  also  Co.  Litt.  368b;    Co.  2  Jun.  494;  4  R.  R.  78. 
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supplying  funds  or  other  means  of  maintaining  that  suit. 
Champerty  is  where  a  person  agrees  to  supply  another 
with  the  sinews  of  war  in  return  for  a  share  in  the 
spoil. 

Grenerally  speaking,  the  Courts  disallow  aU  assign- 
ments which  savour  of  maintenance  and  champerty. 
As,  for  example,  where  one-fifth  part  of  the  share  of 
prize-money,  the  suhjeot  of  a  suit  then  depending,  was 
assigned  by  the  executrix  of  one  of  the  captors,  and 
her  husband,  to  navy  ageiits,  in  consideration  of  their 
indemnifying  the  assignors  from  all  costs  in  respect  of 
any  suit  for  the  prize-money,  and  also  paying  the 
assignors  the  remaining  four-fifths  if  it  should  be  re- 
covered, the  assignment  was  held  to  be  void  (m).  Simi- 
larly, the  purchase  of  an  estate  in  order  to  set  aside,  on 
the  ground  of  fraud,  a  previous  agreement  affecting  the 
property,  partakes  of  champerty  and  is  not  enforce- 
able (v). 

And  on  this  ground,  too,  the  assignment  of  a  bare 
right  to  file  a  bill  in  equity  for  fraud  was  held  void  (to). 
And  so  the  following  assignments  have  been  held  void 
on  the  same  grounds  ;  assignment  of  the  mere  right  to 
sue  a  trustee  on  the  chance  of  recovering  from  him 
interest  or  profits  of  part  of  the  trust  funds  which  were 
for  a  certain  period  in  his  hands  (x)  ;  of  a  creditor's 
debt  against  a  company  coupled  with  the  right  to  pro- 
ceed with  a  petition  against  the  company  already  filed 
by  the  assignor  (y).  And  so  a  bUl  to  enforce  a  title 
acquired  by  a  conveyance  from  a  person  out  of  posses- 
sion, in  consideration  of  money  advanced  and  to  be 


(m)  Stevens  \.  Bagwell,  15  Ves.  99;  Stmleyv.Jones,  7  Bing-.  369 

139;  10  B.  R.  46.  33  R.  R.   513;   Sprye  v.  Forter, 

(v)  Be  Soghton  v.  Money,  L.  R.  7  El.  &  Bl.  58  ;  Twiss  t.  NohUtt 

2  Oh.  Ap.  164.  4Ir.R.Ec[. 64;  KeoghT.M'Grath. 

(w)  Frosser  v.  Edmonds,  supra.  5  L.  R.  Ir.  478  ;    1  Wh.  &T.  146 

See  also  Powell  v.  Knowler,  2  Atk.  [x]  Sill  v.  Boyle,  L.  R.  4  Eq, 

226  ;  Kenney  v.  Browne,  3  Ridg.  260,  263. 

P.  C.  462,  498,  601 ;   Bayly  v.  {y)  Se  Fans  Skating,  ^o.  Co.,  5 

Tyrrell,  2  BaU  &  B.  363 ;  12  R.  R.  Ch.  D.  959. 
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advanced  on  suits  respecting  the  recovery  of  the  estate, 
was  dismissed  on  the  ground  of  maintenance  (z),  and 
that  it  was  buying  a  pretended  title  (a) .  An  agreement 
to  advance  funds  or  supply  evidence  with  or  without 
professional  assistance  for  the  recovery  of  property  in 
consideration  of  a  remuneration  contingent  on  success 
and  proportional  to  or  to  be  paid  out  of  the  products 
of  the  proceedings  is  void  (b) ;  and,  consequently,  an 
assignment  of  such  an  agreement  is  iavalid.  Similarly, 
an  agreement  whereby  a  solicitor^  was  to  have  a  per- 
centage of  the  fund  recovered  in  a  suit,  was  held  to  be 
void  notwithstanding  that  the  solicitor  was  not  the 
solicitor  in  the  suit  but  employed  another  (c) ;  but  an 
agreement  by  a  solicitor  not  to  charge  anything  for 
costs  in  a  particular  action  is  not  champerty  (d). 

A  solicitor  cannot  purchase  the  subject-matter  of  a 
pending  suit  from  his  client  in  that  suit  (e)  ;  but  he 
may  take  a  security  upon  it  for  advances  already,  and 
costs  already,  incurred  in  the  suit  (/). 

But  subject  to  the  exception  just  cit^fl,  the  purchase 
of  property  the.title  to  which  is  in  dispute,  or  which  is 
the  subject-matter  of  a  lis  pendens,  is  not  in  itself  un- 
lawful (g) ;  yet  it  may  become  so  if  the  real  object  of 
the  purchaser  is  merely  to  maintain  a  suit  in  respect 
thereof  (h).     It  is  not  champerty,  however,  to  agree  to 

(z)  Burke  v.   Greene,  2  Ball   &  (d)  Jennings  v.  Johnson,  L.  E. 

B.  517  ;    Wood  v.  Downes,  18  Ves.  8  0.  P.  425. 

120;  1  Swanst.  56  ;  11  E,.  K.  160.  u\   ^„„^    y_    Dotmes,    supra; 

(a)  £urJce  v.  Greene,  2  Ball  &  B.  Simpson  y.  Zamh,  7  E.  &  B.  84 ; 

521,522;  Marqms  of  Cholmondeley  26   L.  J.    Q.   B.   121.     But  see 

T.  Clinton,  2  Jao.  &  Wali.  135,  Xnight  v.  Bowyer,  2  De  G.  &  J. 

136  ;  22  R.  E.  84  ;  Bayly  t.  Tyr-  445  .  jja^js  v.  Freethy,  24  Q.  B. 

rell,  supra                               .  d     519.   jj^^j    ^_   jj*  Bernardy, 

(i)  Stanley r.Jones,7Bmg.  369;  fl896)  2  Ch  437 

SSn.R.  513;  Seynellv.  Sprue,  1  ,  J    .    ■,'        '    t,   ,  ,-^   t,  -n 

D.  M.  G.  660 ;  21  L.  J.  Ch.  633  ;  „  (/)  ^f '™  V  -?«'^^*-^>  ^- ?• 

Sprye  v.  Forter,  7  E.  &  B.  58 ;  26  *              z^        .n'/u   S'  ?;«       ' 

L.  J.  Q.  B.  64  ;  Sutley  y.  SuiUy,  ■^™^»  '^-  ^'"^  *»  ^h.  D.  449. 

L.  E.  8  Q.  B.  112  ;  42  L.  J.  Q.  B.  [9)  Sunter   v.   Daniel,   4    Ha. 

62;    Earle  v.  Sopwood,  9  0.  B.  *20 ;    Knight  v.  Bowyer,  supra; 

N.  S.  566  ;   30  L.  J.  0.  P.  217.  Dickinson  v.  Burrell,  L.  E.  1  Eq. 

(«)  Strange  v.  Brennan,  16  Sim.  ^^7,  342  ;  35  L.  J.  Ch.  371. 

346,  [h)  Frosser  v.  Edmonds,  supra; 
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help  the  bond  fide  purchaser  of  an  estate  to  recover  for 
rent  due  or  injuries  done  to  such  estate  previously  to 
his  purchase  thereof  (?). 

Moreover,  it  is  naaintenance  to  purchase  shares  in  a 
company  for  the  purpose  of  instituting  a  suit  at  the 
purchaser's  risk  to  restrain  the  governing  hody  of  the 
company  from  performing  acts  unwarranted  by  its 
constitution  (/).  The  sale  of  a  contingent  right  or  a 
mere  expectancy,  not  being  in  the  nature  of  a  claim 
adverse  to  any  existing  possession  is  not  contrary  to  the 
statute  32  Hen.  YIII.  c.  9. 

And  the  sale  of  a  man's  possible  interest  as  devisee 
of  a  living  owner,  on  the  terms  that  he  shall  return  the 
purchase-money  if  he  does  not  become  the  devisee,  is 
not  invalid  either  at  common  law  as  creating  an  un- 
lawful interest  in  the  present  owner's  death,  or  as  a 
bargain  for  a  pretended  title  under  the  statute  (k). 

But  the  rules  against  champerty  do  not  apply  to  pro- 
ceedings in  lunacy,  which  are  pre-eminently  for  the 
protection  of  the  person  and  property  of  the  lunatic, 
which  is  in  itself  to  be  encouraged  (I). 

Where  a  person  sues  for  a  statutory  penalty  as  a 
common  informer,  it  is  maintenance  to  indemnify  him 
against  costs  (m) .  But  the  principles  applicable  to  cases 
of  maintenance  and  champerty  are  subject  to  certain 
qualifications  dependent  upon  particular  conditions  and 
circumstances. 

They  cannot  apply,  for  example,  to  a  person  having 
an  interest  in  or  honestly  believing  that  he  has  an 
interest  in  the  subject-matter  in  dispute,  and  honestly 


Sarritigton  v.  Long,  2  My.  &  K, 
590  ;    39  E.  K.  304  ;  Eoghion  v. 
Money,    L.  R.    2   Ch.  Ap.    164 
Seeim<7.  Lawson,  15  Cli.  D.  426 
Guy  Y^Churchill,  40  Oh.  D.  481 


[Ic)  Cook  V.  Field,  16  Q.  B.  R. 
460  ;  19  L.  J.  Q.  B.  441.  But  cp. 
Just.  0.  2,  3,  de  pactis,  30 ;  D. 
18,  4. 

(I)  Persse  v.  Persse,  7  01.  &  E. 


56  L.  J.  Oh.  670.  279,  316. 

(i)   Williams    v.    Prothene,     5  [m)  Bradlaugh  \ .  Neicdegate,  \\ 

Bing.  309,  314  ;  30  E.  R.  608.  Q.  B.  D.  1 ;  52  L.  J.  Q.  B.  454  ; 

U)  Ploxam  T.  Met.  Rail.  Co.,  Alabaster    t.   Harness,    (1896)    1 

3  Ch.  353.  Q.  B.  339, 
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acting  on  that  belief  («) ;  nor  to  a  person  who  charitahly 
assists  a  suitor  in  his  action,  believing  him  to  be  a  poor 
man  oppressed  by  a  rich  man(o).  Nor  do  the  rules 
apply  where  certain  peculiar  relations  obtain  between 
the  parties  to  the  transaction;  such  as  that  of  father 
and  child,  or  of  an  heir  apparent  ijp),  or  of  the  husband 
of  an  heiress  {q),  or  of  master  and  servant  if),  and  the 
like. 

Nor  is  it  maintenance  for  a  creditor,  who  has  instituted 
proceedings  at  law  and  in  equity  against  his  debtor,  to 
agree  with  such  debtor  to  abandon  those  proceedings, 
and  to  surrender  his  securities,  in  consideration  of  the 
debtor's  giving  him  a  lien  on  other  securities  in  the 
hands  of  another  creditor,  with  authority  to  sue  the 
latter,  and  agreeing  to  use  his  best  endeavours  to  assist 
in  adjusting  his  accounts  with  the  holder,  and  in  re- 
covering those  securities.  For  there  was  no  bargain,  or 
colour  of  bargain,  that  the  assignee  should  maintain  the 
suit,  instituted  in  the  assignor's  name,  against  the 
creditor  who  had  the  other  securities,  in  consideration 
of  sharing  in  the  profits  to  be  derived  from  that  suit. 
Such  an  agreement  is,  in  effect,  nothing  more  than  an 
assignment  of  the  equity  of  redemption  of  the  assignor 
in  the  securities  held  by  such  creditor  in  exchange  for 
the  prior  securities  held  by  the  assignee.  And  the 
authority,  given  to  the  assignee  to  sue  such  creditor, 
was  the  common  legal  provision  in  the  case  of  an 
ordinary  assignment  of  debt  or  security  (s). 

A  bankrupt  whose   adjudication  has  not  been  set 

(»)  Findon  v.  Barker,   11  M.  &  (r)  4B1.  Comm.  135;  Elborough 

W.  675,  682 ;  Pechell  t.  Watson,  v.  Ayres,  L.  R.  10  Eq.  367,  371, 

8  M.  &W.  691 ;  Sunterv.  Daniel,  375  ;    TFallis  v.  Fortlaiid,  3  Ves. 

i  Ha.  420;    Flight  v.  Zeman,  i  Juii.503;  4  E.  K.  78;  Vin.  Abr., 

Q.  B.  II.-883.  Maintenance,  K. ;  Wilson  t.  Short, 

(o)  Harris  Y.  Srisco,  17Q.  B.D.  6  Ha.  366;  Dickinson  v.  Surrell, 

S04  So  Beay.  237. 

i,^^Burke  V.  Green,  2  BaU  &  ,,W  ^^«.-«|^v^^„..«,^2^Si^.  & 

Williams    v.     Protheroe,    stipra; 
(j)  Moore  v.  Usher,  7  Sim.  384  ;       Sarrington  v.  Long,  2  My.  &  K. 
Story,  Eq.  [1892],  703.  591  et  seq.;  39  B.  R.  304. 
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aside,  cannot  maintain  an  action  for  maintenance  on 
the  ground  that  the  defendant  incited  and  supported 
hankruptey  in  which  he  had  no  common  interest,  since 
the  cause  of  action  (if  any)  passed  to  the  trustee  in 
bankruptcy;  and  such  action  may  be  summarily  dis- 
missed as  frivolous  and  vexatious  {t) ;  and  a  corporation 
in  liquidation  as  distinct  from  the  individual  liquida- 
tion is,  it  seems,  incapable  of  committing  such  an  act 
of  maintenance  (t). 

By  the  Bankruptcy  Act,  1883,  'the  trustee  can  assign 
the  subject-matter  of  an  action  which  he  has  already 
commenced  without  being  subject  to  a  charge  of  main- 
tenance (m). 

By  the  Companies  Act,  1862,  claims  which  a  company 
may  have  against  its  directors  for  improper  dealings  with 
the  assets  of  the  company  (as,  for  example,  improper 
sales  or  purchases  by  them  as  fiduciaries),  are  choses  in 
action  which  may  be  sold  by  the  liquidator,  even 
although  the  existence  of  the  claim  was  not  known 
when  the  assignment  was  executed  [v) . 

But  an  agreement  by  a  shareholder  in  a  company 
which  is  being  compulsorily  wound  up  that,  in  con- 
sideration of  a  pecuniary  equivalent,  he  would  endeavour 
to  postpone  the  making  of  a  call,  or  would  support  the 
claim  of  a  creditor,  was  held  to  be  invalid  (w). 

But  an  assignment  of  a  debt  even  to  an  attorney,  after 
a  judge's  order  for  payment,  but  before  the  order  was 
made  a  rule  of  Court,  was  held  to  be  valid  if  there  were 
no  other  objection  to  the  transaction  («) . 

Where  a  legatee,  too  poor  to  sue,  assigned  the  legacy 
for  less  than  its  val^e  to  the  plaintiff,  who  bought  it  in 

{t)  Met.  JBcmJcy.Fooley,  10  A-pTp.  Ch.  D.  234.    Cp.  New  Westminster 

Ca.   210;   Whitworth  v.  Sail,    2  Brewery Y.Sannah,'W.'S.\liTS], 

B.   &  Ad.  695 ;  36  R.  K.  715 ;  215  ;  [1877],  35. 

1  Wh.  &  T.  147.  (w)  Mliotl  V.  Sic/iardson,  L.  R. 

(«)  Ss.  44,  56 ;  Seear  v.  Zawson,  5  C.  P.   744,   748  ;   1  Wh.  &  T. 

15  C.  D.  426;  Guy  Y.  Churchill,  148. 

40  Ch.  D.  481.  («)  Smith  v.  Selwyn,  5  W.  R. 

W  Me  Park  Gate,  #c.   Co.,  17  682. 
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order  to  sue  therefor,  it  was  held,  that  this  was  not 
maintenance  or  champerty  {y). 

Formerly,  actions  for  tort  were  never  assignahle,  and, 
generally  speaking,  they  are  not  so  now.  How  far 
such  choses  in  action  are  or  may  be  assignable  it  is  very 
difficult  to  say,  but  the  subject  has  already  been  referred 
to  in  the  previous  chapters  on  the  Judicature  Act, 
where  authorities  will  be  found  cited  {yy). 

Here,  it  is  sufficient  to  say  that,  generally  speaking, 
actions  for  injuries,  not  to  property,  but  to  the  person 
either  physical  or  moral,  are  still  deemed  to  be  not 
assignable ;  while  injuries  to  property  are,  in  some 
qualified  and  restricted  degree,  often  assignable  where 
the  measure  of  damages  is  able  to  be  estimated  by  the 
injury  done  to  the  estate. 

Finally,  every  right  of  action,  in  tort  or  otherwise, 
which  vests  in  a  bankrupt's  trustee,  is  assignable  by  the 
latter,  even  though  it  might  have  been  not  assignable  by 
the  bankrupt  himself  (2) . 

The  Judicature  Act  in  no  way  affects  or  alters  the 
law  as  to  maintenance  and  champerty  {a). 


UA  Tyson  v.  Jackson,  30  Beav.  426  ;   Giiy  v.  Churchill,  40  Ch.  D. 

384  ;   1  Wh.  &  T.  150.     See  also  481. 

Pollock,  Contraots.  (a)  Ball  t.  Warwick,  "50  L.  J. 

(yy)  Ante,  Bk.  III.  C.   P.   D.  382 ;    James  V.   Kerr, 

(z)  Seear  r.  Lawson,  15  C.  D.  supra ;  Guy  v.  Churchill,  supra. 
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Book  V. 

SOUE  STATUTES  AFFECTING  THE  OWNERSHIP 
AND  DISPOSITION  OF  CHOSES  IN  ACTION. 


OHAPTEE  I. 

FRAUDULENT  AND  VOLUNTARY  CONVEYANCES. 

By  13  Eliz.  c.  5,  a  statute  for  the  avoiding  of  feigned, 
covinous,  and  fraudulent  feofEments,  gifts,  grants, 
alienations,  conveyances,  bonds,  suits,  judgments,  and 
executions,  as  well  of  lands  as  of  goods  and  chattels, 
contrived  of  malice,  fraud,  &e.  to  delay,  hinder,  or  de- 
fraud creditors  and  others  of  their  just  and  lawful 
actions,  suits,  debts,  accounts,  damages,  &c.,  &c.,  it 
was  enacted  that  all  and  every  feoffment,  gift,  grant, 
alienation,  bargain,  and  conveyance  of  lands,  tenements, 
hereditaments,  goods,  and  chattels,  or  any  of  them,  or 
of  any  lease,  rent,  common  or  other  profit  or  charge  out 
of  the  same  lands,  tenements,  hereditaments,  goods,  and 
chattels,  or  any  of  them,  by  writing  or  otherwise,  and 
all  and  every  bond,  suit,  judgment,  and  execution  at 
any  time  had  or  made  to  or  for  any  intent  or  purpose 
before  declared  and  expressed,  shall  be  from  henceforth 
deemed  and  taken  (only  as  against  that  person  or 
persons,  his-  or  their  heirs,  successors,  executors,  adminis- 
trators, and  assigns,  and  every  of  them,  whose  actions, 
suits,  debts,  accounts,  penalties,  forfeitures,  heriots, 
mortuaries,  and  reliefs,  by  such  guileful,  covinous,  or 
fraudulent  devices  and  practices   as  is  aforesaid,  are, 
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shall,  or  miglit,  be  In  anywise  disturbed,  hindered, 
or  defrauded)  to  be  clearly  and  utterly  void,  frustrate, 
and  of  none  effect ;  any  pretence,  colour,  feigned  con- 
sideration, expressing  of  use,  or  any  other  matter  or  thing 
to  the  contrary  notwithstanding  («) . 

Every  party  to  such  a  fraudulent  conveyance  shall 
incur  the  forfeiture  of  one  year's  value  of  such  lands, 
and  the  whole  value  of  such  goods  and  chattels  and  the 
money  contained  in  such  bond,  &c.,  and  also  being  con- 
victed thereof,  shall  suffer  imprisonment  for  one  half- 
year  (b). 

The  Act  not  to  extend  to  any  assurance  made  upon 
good  consideration  and  bond  fide  to  any  person  not 
having  at  the  time  of  such  assurance  any  notice  or 
knowledge  of  covin,  fraud,  or  collusion  (c). 

The  gift  or  conveyance  must  be  loith  intent  to  defraud 
creditors  {d) .  Yolunteers  who  are  creditors,  for  instance, 
under  bonds  or  obligations  given  without  valuable  con- 
sideration, are  nevertheless  creditors  within  the  meaning 
of  the  Act  (e). 

The  statute  applies  equally  to  real  and  personal  pro- 
perty. With  regard  to  personal  property  the  statute 
applies  only  to  such  things  as  can  be  taken  in  execution  (/) ; 
and  only  in  this  respect  do  assignments  of  choses  in 
action  fall  within  the  statute  [g) . 

A  valuable  consideration  will  not  be  effectual  if  there 
be  mala  fides  and  an  intent  to  delay  or  defraud  creditors, 
or  to  place  the  property  beyond  reach  of  process  {K). 

[a)  13  Eliz.  0.  5,  es.  1,  2.  t.  Dodd,  Or.  &  P.   100  ;  Barrack 

[i)  Id.  s.  3.  V.   McCtilloch,  3   K.    &  J.    110  ; 

(c)  Id.  s.  6.  Stokoe  v.  Cowan,  29  Beav.  637. 

Id)  GooeWs  Case, Co.Vt.Y.&Oa;  ,  >   ,r       ^^       -^   ,j 

minn  V.  Wilsmore,  8  T.  R.  521  ;  (^)  ^''™««  '^-  ^<>^'  ''«^™- 

5  E.  R.  434  ;  Doe  t.  Ball,  11  M.  (/j)  Sarman  v.  Richards,  10  Ha. 

&"W.  531.  89;  Strong  v.   Strong,    18   Beav. 

(«)  Adames  v.  Hallett,  L.  R.  6  408  ;  Boit  v.  Smith,  21  Beav.  511 ; 

Eq.  468.  Colombine  t.  Fenhall,  1  Sm.  &  Gr. 

(/)  aider  v.   Kidder,  10  Ves.  228;  Barling Y.Bishopp,2^'&ea,Y. 

JUI1-.360;  l&2Viot.c.ll0,ss.  12,  417;  Reese  River  Co.  v.  Attwell, 

14,    15,   18  ;  3  &  4  Vict.  c.   82  ;  L.  R.  7  Eq.  347  ;  Bhnkinsopp  v. 

and  R.  S.  C.  1883  ;    Warden  v.  Blenkinsopp,  1  D.  M.  &  G.  495 ; 

2  De  G.  &  J.  76 ;  Norcutt  Paunoefoot's  Case,  Lane,  44,  46 ; 
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Tet  it  was  held  that  a  mortgage,  if  executed  as  a  secu- 
rity for  money  actually  lent,  is  not  fraudulent  within 
the  Act,  although  its  object  was  to  defeat  an  expected 
execution  of  a  judgment  creditor  («). 

Policies  of  assurance  etie  securities  for  money  within 
1  &  2  Yict.  c.  110,  and  are  therefore  seizable  by  the 
sheriff  (J). 

Yoluntary  conveyances  have  been  held  to  be  within 
the  statute  if  made  to  hinder  or  defraud  creditors  ;  but 
the  mere  fact  that  it  is  voluntary  will  not  invalidate  it ; 
but  the  solvency  or  insolvency  at  the  time  of  the  trans- 
action wUl  be  taken  into  account  {k) . 

On  the  other  hand,  the  mere  fact  that  the  grantor 
may  be  solvent  and  able  to  meet  all  his  just  debts  at 
the  time  of  the  grant  will  not  necessarily  validate  the 
conveyance  {I) ;  for  the  grantor  may  be  indebted  at  the 
time,  and  yet  the  conveyance  be  good  {m).  The  con- 
veyance is  only  void  to  the  extent  that  may  be  neces- 
sary to  satisfy  the  grantor's  creditors  («).  It  will  still 
be  good  against  the  grantor  (o) ;  parties  who  are  privy 
to  it  {p)  ;  volunteers  claiming  under  the  grantor,  e.g., 
devisees  {q)  ;  and  also  against  mere  strangers  {r). 

TTard    v.   Zant,    Pr.    Ch.    182;  {t)  SpirettY.  WiUows,3T>.Gr.J. 

Saleigh's  Case,  Lane,  48 ;  Saunders  &  S.  293  ;  Freeman  v.  Pope,  L.  R. 

T.  Watson,  i  GifF.   179;    Ohowne  5 <Jh.  A-p.53S;  Mackai/ Y.Douglas, 

Y.  Baylis,  31  Beav.  351  ;  Wood  v.  L.  B,.    14   Eq.   106  ;    Cornish  v. 

Dixie,  7  Q.  B.  K.  892.  Clark,  L.  B.  14  Eq.  184  ;   Crossley 

(i)  DarvillY.  Terry,  6  H.  &  N.  v.  Elworthy,  L.  K.   12  Eq.  158  ; 

80J;  Sale  v.  Saloon  Omnibus  Co.,  Darling  y.  Bishopp,  supra. 
4  Drew.  492 ;  Alton  y.  Harrison,  {m)  Stephens  v.  Olive,  2  B.  C,  C. 

L.  R.  4  Oh.  Ap.  622.  90  ;  Frei%ch  v.  French,  6  D.  G.  M. 

{j)  Stohoe  V.  Cowan,  supra;  Daw  &  G.  95  ;  Male  v.  Day,  4  Jur. 

Y.  The  Indisputable  Dife  Assurance  N.  S.  1225. 

Soc.,  1  K.  &  J.  223;  Robinson  v.  (»)   Curtis  y.  Price,  12Ves.  Jun. 

M'Greight,  25  BeaY.  272  ;    Free-  103  ;  8  R.  R.  303  ;  BHIy.  Cureton, 

man  v.  Pope,  L.  R.  9  Eq.  206 ;  2  M.  .&  K.  503  ;  De  Soghton  v. 

Taylor  y.  Coenen,  1  Ch.  D.  636.  Money,  L.  E.  2  Ch.  Ap.  164. 

{k) DushY.  Wilkinson, SYes.Snn.  (o)  Mobinson  v.  M'Donnell,  2  B. 

384  ;  Hohus  y.  Penney,  3  K.  &  J.  &  Al.  134. 

90;  SkarfY.  Soulhy,  1  Mac.  &  G.  [p)   OlliverY.  Xing,  2  Jut.  N.  S. 

364,  376  ;   Thompsoiz  Y.  Webster,  4  312. 

De  G.  &  J.  600  ;  Kent  y.  Riley,  (?)    VUlers  v.  Beaumont,  1  Ver. 

L.  R.    14   Eq.    190  ;     Taylor  v.  100, 

Coenen,    L.   R.    1    Ch.    D.    636  ;  (»•)  Bessey  v.  Windham,  6  Q.  B. 

V.  Slater,  i  Q.  B.  D.  13.  R.  166. 
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If  the  conveyance  is  voidable,  tlie  voluntary  grantee 
may,  before  it  is  avoided,  make  a  valid  transfer  to  a 
purchaser  for  value  (s)  ;  but  the  consideration  must  not 
be  grossly  inadequate,  or  a  presumption  of  fraud  and 
collusion  will  arise  (^).  When  the  subsequent  convey- 
ance is  a  mortgage,  the  voluntary  grantees  will  be 
entitled  subject  to  the  mortgage  (m). 

Where  a  specialty  creditor  brought  an  action  to  set 
aside  a  conveyance  as  fraudulent  under  the  Act  nearly 
ten  years  after  the  death  of  the  grantor,  and  the  creditor 
had  been  aware  of  the  facts  during  the  whole  of  that 
period,  it  was  held,  that  as  the  creditor  sought  to 
enforce  a  legal  right  his  mere  delay  to  take  proceedings 
was  no  defence  against  him,  as  it  had  not  continued 
long  enough  to  bar  his  legal  right,  the  case  standing  on 
a  different  footing  from  a  suit  to  set  aside  on  equitable 
grounds  a  deed  which  was  valid  at  law  (»). 

A  conveyance  will  not  be  taken  out  of  the  operation 
of  the  statute  merely  in  consequence  of  the  fact  that  the 
consideration  given  is  not  for  the  benefit  of  the  grantor, 
but  for  that  of  a  third  person,  e.g.,  an  annuity  to  the 
grantor's  wife  {w) .  Again,  although  there  were  actually 
no  creditors  at  the  date  of  the  execution  of  the  deed,  yet 
if  the  deed  were  in  fact  fraudulent,  and  executed  with 
the  express  intention  of  delaying  and  defeating  the 
claims  of  future  creditors,  such  deed  may  be  impeached 
by  such  future  creditors  («) . 

Moreover,  the  creditor  may  bring  his  action  to 
impeach  the  validity  of  such  a  document  without  having 
previously  obtained  a  judgment,  lien,  order,  or  decree 
of  any  kind  in  respect  of  his  claim  against  the  grantor ; 

(s)  Morewood  v.  S.  Torks.  Rail.  523  ;   Golden  v.  Gillam,  20  Oh.  D. 

Co.,  3  H.  &  N.  798  ;  Bauieny  v.  389. 

Coc^Jk™,  lMer.626;  16R.B.174.  (w)  French  v.  French,  6  D.  a. 

{i)  Doev.  Soutledge,  Gowp.  705 ;  M.  &  G.  95 ;  Neale  v.  Day,  i  Jur. 

Metcalfe  v.  Fulvertoft,  1  V.  &  B.  N.  S.  1225. 

184.  (a;)  Sarling-r.Bishopp,29'Bea,Y. 

(m)  Sales  v.  Cox,  32  Bear.  118.  417;  Feese  Fiver  Co.  \.  Attwell, 

(t>)  In  re  Maddever,  27  Ch.  D.  L.  R.  7  Eq.  347. 
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but  in  the  absence  of  such  a  lien  or  charging  order  the 
Court  will  not  apply  the  property  in  satisfaction  of  the 
creditor's  claim.  It  would  appear,  also,  that  a  bill  to 
set  aside  such  a  conveyance  ought  to  be  on  behalf  of  all 
the  creditors  of  the  grantor  («/). 

An  assignment  oipart  of  his  property  by  a  man,  who 
cannot  pay  all  his  debts,  to  a  trustee  for  the  benefit  of  a 
particular  class  of  creditors  may  still  be  within  the 
operation  of  the  statute,  although  the  grantor  may  have 
been  heavily  pressed  by  those  particular  creditors  {%). 

But  a  creditor  for  valuable  consideration,  who  has  no 
notice  or  suspicion  that  his  debtor  is  insolvent  at  the 
time  when  payment  or  transfer  is  effected  by  way  of 
fraudulent  preference  to  him,  may  be  protected  from 
attack  {a). 

Where  A.  is  indebted  to  B.  and  to  C,  if,  after  B. 
has  obtained  judgment  against  A.  and  issued  but  de- 
layed the  levy  of  execution,  A.  goes  to  C.  and  voluntarily 
gives  to  C.  a  warrant  of  attorney  to  confess  judgment, 
on  which  judgment  is  immediately  entered  and  execu- 
tion levied  on  the  same  day  on  which  B.  would  have 
been  entitled  to  execution  and  had  threatened  to  sue  it 
out,  the  preference  thus  given  by  A.  to  C.  is  not  un- 
lawful, nor  fraudulent,  within  the  meaning  of  the  statute 
13  Eliz.  c.  5  (J). 

Similarly,  a  debtor  expecting  that  a  writ  of  sequestra- 
tion would  issue  against  him  for  non-payment  of  a  sum 
of  money  ordered  to  be  paid  by  him  in  the  Court  of 
Chancery,  executed  a  deed  of  mortgage,  which  was 
registered  as  a  bill  of  sale,  vesting  substantially  all  his 
property  in  trustees  for  the  benefit  of  five  (some  only) 
of  his  creditors.     The  deed  contained  a  proviso  that  the 


(y)  Seese  River  Co.  t.  Attwell,  (a)  Mx  parte  Butcher,  L.  E.  9 

lupra.     But  see  Oolman  v.  CroTcer,  (^  _4p   595. 

4  D^  g"^&  TA^'^^'"'  ^'  ^'"''°'''  (*'  ^'^^'''^  ^-  ^»'^^™»'  5  T.  E. 

(z)  Ex  parte  Saffery,  i  Ch.  D.  235.     Cp.  Wood  v.  Dixie,  7  Q.  B. 

S5S.  R.  892. 

w.  19 
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debtor  Bhould  remain  in  possession  of  his  property  for 
six  months,  but  not  so  as  to  let  in  any  execution  or 
sequestration,  and  in  case  any  such  should  be  enforced 
his,  possession  was  to  cease.  A  writ  of  sequestration  was 
subsequently  issued.  It  was  held  :  That  the  deed  was 
not  void  under  13  Eliz.  e.  5,  notwithstanding  the  fact 
that  it  conveyed  the  whole  of  the  debtor's  property  for 
the  benefit  of  some  of  his  creditors,  and  that  it  contained 
the  above-mentioned  proviso  (c).  Further,  the  onus 
probandi  is  on  those  who  impeach  the  deed  (d). 

A  bm  of  sale  of  all  the  grantor's  then  existing  and 
after-acquired  property,  by  way  of  mortgage  to  secure  an 
existing  debt  and  future  advances,  is  not  necessarily  void 
under  13  Eliz.  o.  5,  unless  made  maid  fide  and  as  a  mere 
cloak  for  retaining  a  benefit  to  the  grantor  (e). 

Where  possession  of  goods  has  been  taken  under  a 
bill  of  sale,  part  of  the  consideration  for  which  is  money 
advanced  for  the  bona  fide  purpose  of  obtaining  security 
for  a  pre-existing  debt,  the  transaction  is  not  invalid, 
although  the  creditor  be  aware,  at  the  time  of  the 
advance,  that  the  debtor  has  committed  felony  and 
intends  to  leave  the  country  and  to  apply  a  portion  of 
the  money  advanced  for  that  purpose  (/). 

An  assignment  of  funds  {e.g.,  stock,  reduced  annuities) 
by  a  prisoner  on  a  charge  of  felony  to  secure  payment 
of  an  antecedent  debt,  and  costs  to  be  incurred  in  his 
defence,  is  perfectly  valid  notwithstanding  his  subse- 
quent conviction  {g) . 

A  clerk  robbed  his  employers  of  money,  and  upon 
the  discovery  of  his  frauds  and  previously  to  his  prose- 


[c)  Alton  V.  Samson,.20  L.  T.  (S)  Allen  v.  Sonnet,  18  W.  E. 

N.  S.  1001  ;  L.  K.  4  Ch.  Ap.  622.  183. 

See  aleo  Allen  y.  Sonnet  18  W.  K.  (^)  ^^  p„^f^  g,           12  Ch.  D. 

183 ;  M  parte  Games,  12  Ch.  D.  314/         ^                   ' 

314 ;  Sittleslone  \.  Cooke,  4  W.  R.  i.c\t>      ,        a      ,.,.  n  t    -d 

493 1  6  E.  &  B.  296  ;  In  re  Coh-  „  </)  ^'^"^  "■  ^"o"'  2  Ir.  Eep. 

ma-e,  14  W.  R.  318  ;  L.  R.  1  Ch.  ^■^^^■ 

128  ;  Sell  v.  Simpson,  6  "W.  R.  (?)  Perkins  v.  Sradley,  1  Hare, 

688;  2H.  &N.  410.  219. 
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cution  therefor,  lie  gave  to  the  employers  security  upon 
policies  and  land  for  the  amount  of  the  deficit.  Notice 
was  duly  given  to  and  received  by  the  insurance  com- 
pany ;  but  the  employers  failed  to  obtain  possession  of 
the  pohoies  themselves ;  but  they  afterwards  obtained  a 
transfer  of  the  legal  estate  in  the  land.  The  clerk 
subsequently  assigned  the  policies  to  a  third  person  by 
vray  of  security  for  payment  of  costs  of  his  defence ; 
and  executed  a  voluntary  conveyance  of  the  land  afore- 
said to  a  trustee  in  trust  for  his  wife  and  children. 
Held,  that  the  deficit  was  a  debt  due  to  the  first  assignees 
(the  employers)  and  was  a  good  consideration  for  the 
securities,  and -that  the  assignment  to  them  was  a  valid 
equitable  assignment  as  against  the  subsequent  assignee 
of  the  policies,  who  had,  in  addition,  obtained  possession 
of  them.  After  the  commission  of  a  felony  and  before 
his  conviction,  a  felon  may  sell  or  assign  over  his  per- 
sonal property  for  valuable  consideration ;  and  a  debt 
existing  at  the  time  of  the  commission  of  the  offence  is 
a  sufficient  consideration  to  support  such  an  assignment. 
But  the  sale  must  be  bond  fide,  and  not  colourable  and 
merely  for  the  purpose  of  avoiding  the  forfeiture  on 
conviction.  The  civil  remedies  for  suing  the  felon, 
which  belong  to  the  person  whose  property  has  been 
feloniously  taken,  are  suspended,  after  discovery  of  the 
commission  of  the  offence,  until  the  conviction  of  the 
felon,  in  order  that  the  dignity  of  the  law  may  be 
vindicated  by  the  prosecution  and  conviction  of  the 
felon.  But  it  is  indifferent  by  whom  the  felon  is 
prosecuted  (A). 

With  regard  to  the  question  of  property  liable  to  be 
seized  in  execution,  it  is  to  be  observed  that  although, 
by  1  &  2  Yict.  c.  110,  power  is  given  for  the  seizure  in 
execution  of  any  money,  bank  notes,  bonds,  negotiable 

{h)  Chowne  v.  Baylis,  31  Beav.  351.  See  also  Whitaker  v.  Wisiey, 
12  C.  B.  R.  44.  But  Bee  now,  as  to  forfeiture,  33  &  34  Vict.  o.  23, 
sa.  9,  12,  13—16,  18,  21—26. 

19(2) 
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instruments,  specialties,  and  other  securities,  and  by 
way  of  charge  over  other  choses  in  action  such  as  stocks, 
shares,  annuities,  &c.,  yet  the  sheriff  may  not,  under 
1  &  2  Vict.  e.  110,  s.  12,  seize  money  or  securities  for 
money  while  in  the  hands  of  a  third  person  as  trustee 
for  the  debtor  {i) . 

Formerly,  policies  of  assurance  were  exempt  from 
seizure  under  Ji.  fa.  ;  but  it  has  been  held  that  such 
policies  are  securities  for  money  within  1  &  2  Yict. 
0.  110,  s.  12,  and  that  they  are  seizable  (j). 

A  conveyance  which  is  fraudulent  and  void  against 
the  creditors  of  the  conveying  party,  within  13  EKz. 
c.  5,  is  void  also  as  against  his  trustee  in  bankruptcy, 
who  represents  the  creditors ;  and  he  may  recover  back 
the  property  {k). 

No  creditor  who  was  privy  or  assented  to  a  fraudulent 
assignment  can  set  it  aside  (f) ;  nor  can  he  raise  it  as  an 
act  of  bankruptcy  (m). 


(ii)  27  Eliz.  c.  4. 

By  an  Act  against  Covinous  and  Fraudulent  Con- 
veyances (27  Eliz.  c.  4),  which  recites  the  great  loss  and 
prejudice  residting  from  such  conveyances,  &c.  made 
with  intent  to  deceive  purchasers,  it  is  enacted  that  aU 
and  every  conveyance,  grant,  charge,  lease,  estate,  in- 
cumbrance and  limitation  of  use  or  uses,  of,  in,  or  out 
of  any  lands,  tenements,  or  other  hereditaments  what- 
soever had  or  made  for  the  intent  and  of  purpose  to 

(i)  France  v.   Cwmpbell,  6   Jiir.       14  Ch.  D.  265  ;  Ex  parte  SusaeU, 
105  ;  In  re  Wmmrsley,  29  Ch.  D.       19  Ch.  D.  588. 
657.  {I)  Steel  v.   Brown,    1   Taunt. 

637  ;   Freeman  v.  Pope,  L.  E.  9       fi^.™"'  2  T   R.  694   n.  ;  1  K.  R. 
Eq.  206  ;   Taylor  v.  Goenen,  1  Ch.       ^\-^  ^l^^""'  ""■  ^'"^'  ^  ^^  ^■ 

^-  ^^®'  (»»)  Fx  parte  Alsop,  1  DeG.  P. 

(A)  Doe  d.  Grimsby  v.  Ball,  11  &  J.  289  ;  Ex  parte  Stray,  L.  E. 
M.  &  W.  531  ;  Ex  parte  Butters,  '     2  Ch.  Ap.  374. 
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defraud  and  deceive  such,  person  or  persons,  bodies 
politick  or  corporate,  as  have  purchased  or  shall  after- 
wards purchase  in  fee  simple,  fee  tail,  for  life,  lives,  or 
years,  the  same  lands,  tenements,  and  hereditaments,  or 
any  part  or  parcel  thereof,  so  formerly  conveyed,  granted, 
leased,  charged,  incumbered,  or  limited  in  use ;  or  to 
defraud  and  deceive  such  as  have  or  shall  purchase  any 
rent,  profit,  commodity  in  or  out  of  the  same,  or  any 
part  thereof,  shaU.  be  deemed  and  taken  only  as  against 
that  person  and  persons,  &c.,  his  and  their  heirs,  suc- 
cessors, executors,  administrators,  and  assigns,  and 
against  all  and  every  other  person  and  persons  lawfully 
having  or  claiming  by,  from  or  under  them,  or  any  of 
them,  which  have  purchased  or  shall  hereafter  purchase 
for  money  or  other  good  consideration,  the  same  lands, 
&c.,  or  any  part  or  parcel  thereof,  or  any  rent,  profit,  or 
commodity  in  or  out  of  the  same,  to  be  utterly  void, 
frustrate,  and  of  none  effect ;  any  pretence,  colour, 
feigned  consideration,  or  expressing  of  any  use  or  uses 
to  the  contrary  notwithstanding  (n). 

The  penalty  of  the  parties  to  such  fraudulent  convey- 
ances who  do  avow  the  same  is  the  forfeiture  of  one 
year's  value  of  the  said  lands,  &c.,  half  to  the  Crown 
and  half  to  the  persons  aggrieved,  to  be  recovered  in 
any  of  the  Courts  of  record  by  an  action  of  debt,  bill, 
plaint,  or  information ;  and  on  conviction,  imprison- 
ment for  one  half-year  (o) . 

The  Act  does  not  affect  conveyances,  &c.  made  upon 
good  consideration  and  bond  fide  {p). 

Where  a  mortgage  was  retained  by  a  mortgagor,  and 

'n)  27  Elii.  c.  4,  6.  2.  2   Leon.    8  ;    Twyne's   Case,    Co. 

Id.  s.  3.     See  Doe  v.  Hout-  Pt.  III.  80b  ;  Allen  v.  Stear,  Cro. 

«»y<,,  Cowper,  705,  710  ;    Olliver  Eliz.  645  ;   Calliford  t.  BUwford, 

v.  King,  8  De  G.  M.  &  G.  110.  1  Shower,  363 ;  iJoimsow  v.  Gurrey, 

By  22  Vict.   u.  32,  Crown  may  7  Q.  B.  D.  465. 

remit    tte    penalty.       See    also  [p)  27   Eliz.   u.   4,  s.  4.     The 

Buteher  v.  Sarrison,  4  B.  &  Ad.  rest  of  the  statute  was  repealed 

129-  Doe  d.    Grimsby  \.  Ball,  11  by  Statute  Law   Revision   Act, 

M.  k  W.  531  ;  Cresswell  v.  Cokes,  1863  (26  &  27  Vict.  c.  125). 
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there  was  nothing  to  show  that  the  mortgagee  knew  of 
its  execution  for  three  years  thereafter,  and  the  mort- 
gagor intended  the  same  to  he  at  his  own  free  disposi- 
tion, so  that  if  he  did  not  wish  to  bring  it  forward  he 
could  keep  it  secret  and  obtain  an  advance  of  money  or 
forbearance  by  conveyiag  the  estate,  either  by  way  of 
mortgage  or  sale  to  other  parties,  it  was  held  to  be  void 
under  27  Eliz.  c.  4,  as  against  a  subsequent  mortgagee 
for  value  {q). 

Mortgagees,  legal  or  equitable,  are  purchasers  pro 
tanto  within  the  Act  (r)  ;  so  are  lessees  (s) ;  but  no  mere 
judgment  creditors  (t).  Pure  personal  estate  is  not 
within  the  statute  (m). 

When  the  subsequent  conveyance  was  a  mortgage, 
the  previous  voluntary  grantees  wHl  take  subject  to  the 
mortgage  (®) . 

A  voluntary  endowment  of  a  charity,  however,  would 
not  necessarily  be  defeated  by  a  subsequent  conveyance 
for  value  («). 

In  any  case  the  voluntary  conveyance,  &c.  would  be 
defeated  only  so  far  as  was  necessary  to  give  effect  to 
the  subsequent  honA  fide  conveyance  for  value  {y) . 

But  a  voluntary  conveyance  was  not  necessarily  void 
merely  because  it  was  voluntary ;  and  now  by  a  recent 
statute,  such  a  voluntary  disposition  of  lands,  &c.  is  not 
to  be  deemed  fraudulent,  &c.  by  reason  of  a  subsequent 
purchase  for  value  (s) . 

By  the  Voluntary  Conveyances  Act,  1893  (56  &  57 
Viet.  0.  21),  it  is  enacted,  subject  as  thereia  mentioned, 


{q)  Crachnall  v.  Janson,  U  Ch.  («)  Jones  t.  Oroucher  [1822],  1 

D.  1.  Sim.  &  Stu.  315. 

(r)  Doe  V.  Webber,  1  A.  &  E.  (v)  Sales  v.  Cox,  32  Beav.  US. 

733  ;  Dolphin  v.  Ayhoard,  L.  R.  See  also  In  re  Valhampton  Estate, 

i  H.  L.  486.  26  Ch.  D.  391. 

(s)  Doe  d.  Goodright  v.  Motes,  {x)  Corp. Newcasilev.Att.-6en., 

2  W.  Bl.  1019.     But  see  Upton  v.  12  CI.  &  F.  402. 
Basset,  Oro.  Eliz.  445.  (y)  Grokery.  Martin,  1  Bl.  N.  S. 

(il)  Beavan  v.  Oxford,  6  D.  M.  S73. 
&  Or.  607.  W  66  &  67  Vict.  c.  21,  d.  2. 
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that  no  voluntary  conveyance  of  any  lands,  tenements, 
or  hereditaments,  whether  made  before  or  after  the  passing 
of  this  Act,  if,  in  fact,  made  bona  fide  and  without  any 
fraudulent  intent,  shall  thereafter  he  deemed  fraudulent 
or  covinous'  within  the  meaning  of  27  BKz.  c.  4,  hy 
reason  of  any  suhsequent  purchase  for  value,  or  be 
defeated  under  any  of  the  provisions  of  the  said  Act 
by  a  conveyance  made  upon  any  such  purchase,  any 
rule  of  law  notwithstanding  (a).  But  this  Act  does  not 
ailect  cases  in  which  voluntary  grants  of  lands,  &c. 
made  before  the  Act  were  followed  by  a  disposition  of 
the  same  lands,  &c.,  to  or  in  favour  of  a  purchaser  for 
value,  if  the  second  transaction  was  also  before  the 
operation  of  the  Act  {h) . 

The  expression  "conveyance"  includes  every  mode 
of  disposition  mentioned  or  referred  to  in  27  Eliz. 
c.  4  (c). 


(iii)  Bankruptcy  Acts. 

By  the  Bankruptcy  Act,  1883,  it  is  enacted  that  a 
debtor  commits  an  act  of  bankruptcy  if  he  makes  a  con- 
veyance or  assignment  of  his  property  to  a  trustee  or 
trustees  for  the  benefit  of  his  creditors  generally,  or 
makes  a  fraudulent  conveyance,  gift,  delivery,  or  transfer 
of  his  property,  or  any  part  thereof ;  or  makes  any  con- 
veyance, &o.,  of  his  property,  or  any  part  thereof,  or 
creates  any  charge  thereon  which  would  under  this  or 
any  other  Act  be  void  as  a  fraudulent  preference  if  he 
were  adjudged  bankrupt  {d). 

The  word  "  assignment "  here  does  not  include  a 
mere  declaration  of  trust,  agreement  or  other  disposition 
which  does  not  operate  as  an  assignment  (e). 

la]  56  &  57  Viot.  o.  21,  s.  2.  («)  Re  SpacTcman,  24  Q.  B.  D. 

(SI  iS  s   3  728.     But  see  Ex  parte  Stighes, 

)c\  Id.  B.  i.  (1893)    1   Q.  B.  595 ;    62   L.    J. 

(4  46  &  47  Viot.  c.  52,  s.  4.  Q.  B.  368  ;  68  L.  T.  629. 
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No  creditor  who  has  assented  to,  or  in  any  ■way- 
acquiesced  in,  such  assignment  can  rely  on  it,  as  an  act 
of  bankruptcy,  unless  the  deed  he  fraudulent  as  against 
him(/). 

The  fact  that  the  deed  was  insufficiently,  stamped  or 
imperfectly  executed  is  immaterial  as  concerns  an  act  of 
bankruptcy ;  but  it  will  not  be  an  act  of  bankruptcy  if 
only  intended  to  be  delivered  as  an  escrow  {g).  If 
three  months  elapse  from  the  execution  of  the  deed 
without  any  bankruptcy  proceedings  being  taken,  the 
deed  cannot  be  impeached  as  an  act  of  bankruptcy  (h). 

Upon  the  conveyance  of  the  whole  of  a  debtor's 
property  for  a  past  debt,  and  a  further  advance,  the 
question  is  whether  the  creditor  made  such  further 
advance  to  enable  the  debtor  to  carry  on  his  business, 
and  with  a  reasonable  belief  that  the  advance  would 
have  that  effect  («). 

An  assignment  for  a  past  debt  by  a  partner  in  an 
insolvent  firm  of  all  his  separate  assets  is  fraudulent, 
even  though  it  does  not  include  the  partnership  assets  (j) . 

In  estimating  the  whole  of  a  person's  property  the 
value  of  his  book  debts  is  to  be  taken  into  account  (k). 

If  there  be  a  present  consideration,  not  so  small  as  to 
be  merely  colourable,  it  will  be  treated  as  if  there  were 
a  substantial  exception  to  the  assignment  of  the  whole ; 
so  that  an  assignment  of  all  of  a  person's  property  and 
effects  by  way  of  mortgage,  partly  for  a  past  debt  and 

(/)  Hx parte  stray,  L.  K.  2  Oh.  325  ;  40  L.  T.  789. 

Ap.  374  ;  Se  Clement,  3  Mott.  153 ;  (j)  Ex  parte  Johnson,  26  Ch.  D. 

Mx pane  Marshall,  1  M.  D.  &  D.  333;    53   L.  J.  Ch.   762;   Adr.- 

575;  Ex  parte  Milner,  15  Q.  B.  D.  gen.  v.  LaseelUs,  (1894)  Ap.  Ca. 

606;54L.J.Q.B.425;63L.T.  135.     See  also  Jj/coW^.L.  E. 

652  ;  :Ex  parte  Perr%er,  37  W.  R.  1  ch   128 
480 ;  60  L. T.  270. 

iff)  Re  Eollingshead,  68  L.  J.  U)  -B»  parte  Trevor,  1  Ch.  D. 

Q.  B.  297 ;  Ex  paHe  Squire,  L.  E.  297.     See  also  Ex  parte  Snowball, 

4  Ch.  47  ;  Bowker^.  Burdekin,  11  L.  B..  7  Ch.  634. 

M.  &  AV.  128.    See  also  Lutton -v.  {k)  Ex  parte  Burton,  13  Ch.  D. 

Morrison,  17  Vea.  Jtin.   193 ;  11  102  ;  Ex  parte  Field,  id.  106,  n. 

R.  R.  66.  See  also  Browne  v.  Fryer,  46  L.  T. 

(h)  Ex  parte  Games,  12  Ch.  D.  636. 
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partly  for  a  present  advance,  is  not  necessarily  an  act  of 
bankruptcy  (/). 

Similarly,  an  assignment  of  all  the  grantor's  property, 
both  present  and  future,  including  what  he  may  pur- 
chase by  the  advance,  does  not  necessarily  constitute  an 
act  of  bankruptcy  {m). 

The  Act  further  provides  that  every  conveyance  or 
transfer  of  property,  or  charge  thereon  made,  every 
payment  made,  every  obligation  incurred,  and  every 
judicial  proceeding  taken  or  suffered  by  any  person 
unable  to  pay  his  debts  as  they  become  due  from  his 
own  money  in  favour  of  any  creditor,  or  any  person 
in  trust  for  any  creditor,  with  a  view  of  giving  such 
creditor  a  preference  over  the  other  creditors  shall,  if 
the  person  making,  taking,  paying,  or  sufEeriag  the 
same  is  adjudged  bankrupt  on  a  bankruptcy  petition 
presented  within  three  months  after  the  date  of  such 
making,  &c.,  be  deemed  fraudulent  and  void  as  against 
the  trustee  in  the  bankruptcy.  But  this  section  shall  not 
affect  the  rights  of  any  person  making  title  in  good 
faith  and  for  valuable  consideration  through  or  under  a 
creditor  of  the  bankrupt  (n). 

Where  there  is  real  and  genuine  pressure  on  the  part 
of  the  creditor,  which  exercises  an  appreciable  influence 
on  the  debtor's  mind,  and  the  wish  to  prefer  is  not  the 
substantial  desire,  the  transaction  cannot  be  considered 
a  fraudulent  preference  (o). 

The  property  of  the  bankrupt  divisible  among  his 

{1}  PennellY.  Seynolds,  11  C.  B.  paHe  Lancaster,  25   Ch.  D.  311  ; 

E..  N.  S.  709  ;  Lomax  v.  Buxton,  Be  Washington  Diamond  Co.,  (1893) 

L.  E,.  6  0.  P.  107  ;  2i  L.  T.  137.  3  Ch.  95  ;  Ex  parte  Cooper,  L.  K. 

(m)  Ex  parte  Sauxwell,  23  Oh.  10  Ch.  510. 

D.  626  ;  Lomax -v  Buxton,  supra.  ^^^  ^„^^  ^_  Kempton,  19  L.  J. 

See  also  Ex  parte  Stubbms,  17  Ch.  ^^^_  jgg       -^^  Fletcher,  9  Morr. 

?-^t*  K?^  iP«rfe  P««™«,  L.  R  g       ^^          ^^    g     ^     '^^    ^.;. 

?  ^^-r^^'lT*^  "■  '^°'""'"''  ^  kinson,   1   Morr.   65;    Ee  Brown, 

,  <  .:.    .■  .,  Tr-  i        ,:,        AS        L-   K.    16   Eq.    391  ;    Ex   parte 
(«)  46   &  47  Vict.  c.  62,  ».  48.       p^^^^,.  rjgg,^-,    ^    j^^  ^^^      ^^ 

See  Me  Liverpool  ^London  Guaran-  Readar,!..  R.  20  Eq.  763  ; 
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creditors,  and  in  this  Act  referred  to  as  the  property  of 
the  bankrupt,  shall  comprise  {inter  alia) — 
.  (i)  AH  such  property  as  may  helong  to  or  be  vested 
in  the  bankrupt  at  the  commencement  of  the 
bankruptcy,  or  may  be  acquired  by  or  devolve 
on  him  before  his  discharge, 
(ii)  The  capacity  to  exercise  and  to  take  proceedings 
for  exercising  all  such  powers  in  or  over  or  in 
respect  of  property  as  might  have  been  exercised 
by  the  bankrupt  for  his  own  benefit  at  the  com- 
mencement of  his^  bankruptcy  or  before  his  dis- 
charge, except  the  right  of  nomination  to  a 
vacant  ecclesiastical  benefice  ;  and 
(iii)  All  goods  being,  at  the  commencement  of  the 
bankruptcy,  in  the  possession,  order,  or  disposi- 
tion of  the  bankrupt  in  his  trade  or  business  by 
the  consent  and  permission  of  the  true  owner, 
under  such  circumstances  that  he  is  the  -reputed 
owner  thereof;  provided  that  things  in  actimi 
other  than  debts  due  or  growing  due  to  the 
bankrupt  in  the  course  of  his  trade  or  business, 
shall  not  be  deemed  goods  within  the  meaning 
of  this  section  (p). 
Under  the  Bankruptcy  Statutes  prior  to  that  of  1869, 
bills  of  exchange  and  promissory  notes  were  held  to  be 
subject  to  the  reputed  ownership  doctrine  (5'). 

The  reputed  ownership  clause  in  the  present  Act  is 
governed,  however,  by  the  trustee's  right  of  disclaimer 
of  onerous  property  (r). 

Law  as  to  choses  in  action  in  relation  to  bankruptcy 
may  be  put  shortly  thus : — 

A.  Subject  to  the  exceptions  indicated  in  a  previous 
part  of  this  work  (s),  choses  in  action  which  are 

(p)  46  &  47  Vict.  c.  52,  s.  44.  See  Hx  parte  Allen.  Re  Fussell,  20 

(q)  Sornblower  v.  Proud,  2  B.  Ch.  D.  341 ;  30  W.  B.  601 ;  47 

&  Al.  327  ;  20  E.  K.  466.  L.  T.  66. 

(r)  46   &  47  Viot.  o.  62,  o.  56.  (s)  Bk.  II.,  c.  ii.,  Bk.  III. 
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actually  the  property  of  tlie  bankrupt  generally 
pass  to  and  vest  in  his  trustee  in  bankruptcy 
under  sect.  44  (i). 

B.  Choses  in  action   which  consist  of  debts  due  or 

growing  due  to  the  bankrupt  in  the  course  of 
his  trade  or  business,  although  they  be  actually 
not  his  property,  pass  to  and  vest  in  his  trustee 
in  bankruptcy  if  they  be  found  to  be  within  his 
possession,  order,  or  disposition  under  such  cir- 
cumstances that  he  is  the  reputed  owner  thereof. 

C.  No  choses  in  action  (other  than  those  mentioned  in 

B.),  which  are  not  the  property  of  the  bankrupt, 
pass  to  or  vest  in  his  trustee  in  bankruptcy, 
although  they  be  found  to  be  in  his  possession, 
order  or  disposition,  under  such  circumstances 
that  he  is  the  reputed  owner  thereof  {t). 
As  to  what  are  debts  growing  due,  see  the  cases  cited 
below  (m). 

The  debts  must  be  debts  connected  with  the  bank- 
rupt's business,  otherwise  they  are  not  within  B.,  for  it 
is  not  intended  that  all  debts  should  be  included,  although 
they  happen  to  be  within  his  order  or  disposition,  and 
to  be  due  to  him  during  the  period  of  his  trading.  So 
that  where  a  person  invests  money  in  a  joint  stock 
company,  and  receives  in  exchange  therefor  the  com- 
pany's debenture  charging  their  undertaking  and  pro- 
perty with  the  payment  thereof,  and  the  debenture 
holder  assigns  such  debenture  to  a  third  person  by 
indorsement  in  blank  and  then  becomes  bankrupt,  the 
assignee  will  have  a  good  title  thereto  as  against  the 
assignor's  trustee  in  bankruptcy,  notwithstanding  that 


{i)  Colonial  Bank  v.  WTiinney,  12  Eq.  354 ;  Ex  parte  Barry,  Be 

11  Ap.   Ca.  426  ;    56  L.  J.  Ch.  Fox,  L.  E.  17  Eq.  113 ;  29  L.  T. 

43  ;  55  L.  T.  362 ;  34  "W.  K.  706 ;  620. 

ZMon.  201 ;  Be  Stevenson  {^1891 —  («)  ]lxparteKemp,BeFastnedge, 

1892],  27  L.  E.  Ir.  309.     See  the  L.  E.  9  Ch.  Ap.  383  ;   22  W.  E. 

older  oases:  Fx parte  Union  Bank  462;  Mx parte  Rawlings, Be Bavis, 

of  Manchester,  Be  Jackson,  L.  E.  37  W.  E.  142 ;  60  L.  T.  166. 
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the  assignee  neglects  to  give  notice  to  the  company 
until  after  the  commencement  of  the  bankruptcy. 

The  mere  fact  that  the  assignor  happens  to  be  atradei 
does  not  make  the  debenture  a  debt  due  to  him  in  thi 
course  of  his  trade.  The  result  of  such  an  argumeu 
would  be  that  every  investment  made  by  a  man  engagec 
in  trade  would  be  a  debt  due  to  him  in  the  course  of  hii 
trade.  The  debenture  may  have  nothing  whatever  t( 
do  with  his  trade  («). 

Similarly,  money  charged  on  land  may  not  be  withii 
the  reputed  ownership  clause  (w) ;  and,  it  seems,  monej 
charged  on  chattels  in  America  or  elsewhere  (»).  Aj 
to  what  is  a  "  trade  or  business,"  see  references  givei 
below  {x). 

A  person  who  takes  ia  lodgers  has  been  held  to  carr;] 
on  a  "  business,"  though  he  does  not  provide  them  wit! 
board  (y) ;  but  an  occupation  of  premises  by  a  gentle 
man  who  sells  his  surplus  farm  and  garden  produo 
does  not  constitute  a  "  business  "  within  this  section  (s) 
Merely  acting  as  a  trader,  &c.  on  an  isolated  occasion  i 
insufficient,  there  must  be  the  intention  to  continue  thi 
occupation  and  gain  a  livelihood  thereby  (a). 

Furthermore,  it  seems  necessary  that  the  busines 
should  be  actually  in  course  of  prosecution  at  the  com 
mencement  of  the  bankruptcy,  so  that  where  a  bankrup 
had  ceased  to  trade  actively  prior  to  that  date,  the  claus 
would  not  apply,  although  he  might  have  trade  debt 
left  unpaid  (6).  Whether  a  bankrupt  has  permanently 
or  only  temporarily,  discontinued  his  business,  and  th' 

(v)  In  re  Pryce,  Ex  parte  Sens-  [a)  Bartholomew  v.  Sherwood, 

hurg,  i  Oh.  D.  685,  687,  688.  T.  B.  573,  n.  ;  Sx  parte  Stewart 

(w)  Jones  V.  Gibions,  9  Vee.  407.  18   L.  J.  Bank.    14 ;    Se  Gnffir. 

/  \    T>  ij    •          -D      1          i„  Ex    parte    Board    of    Trade,    6 

r,  loin         T.'    ,^,='"'^'^"P*°y  L.  J^Q.  B.  235  ;  39  W.  E.  156, 

Llb98J,  pp.  ZDii— /DO.  lb)  ExparteMeGeorge,  Be  Steven. 

(y)  MeJSarrison.Expa/rteO.R.,  20  Oh.  D.  697;  30  W.  R.  817 

67  L.  T.  600.  Bx  parte  Eeynolds,  52  L.  J.  Cb 

(z)  Re  Wallis,  Ex  parte  Sully,  431 ;    31  "W.  K.   323 ;    Eawe  i 

14  Q.  B.  D.  950  ;  33W.  R.  733;  Vergara,   11    Q.  B.  D.   241;    4 

62  L.  T.  626.  L.  T.  41. 
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question  of  his  real  intention  in  connection  therewith  are 
matters  of  fact  (c) . 

The  "  goods  "  within  this  section,  moreover,  must  be 
not  merely  in  the  possession,  order,  or  disposition  of 
the  bankrupt,  but  it  must  also  be  proved  that  they  are 
in  his  possession  for  the  purposes  of  that  trade  or  busi- 
ness (d) .  The  "  goods  "  must  be  in  the  sole  possession, 
&c.  of  the  bankrupt  (e). 

As  to  when  they  cease  to  be  in  his  possession,  &c., 
see  reference  below  (/). 

If  an  assignment  or  mortgage  of  trade  debts  be  not 
followed  by  a  notice  to  the  persons  who  owe  the  debts, 
it  may  be  evidence  of  the  assignee's  consent  to  the  reputa- 
tion of  ownership  remaining  in  the  bankrupt  assignor  {g) ; 
but  if  the  person  or  persons  -owing  the  debts  have  such 
knowledge  as  to  render  a  payment  by  them  to  the 
assignor  wrongful  and  a  breach  of  trust,  that  might  be 
sufficient  to  terminate  the  order  and  disposition  of  the 
bankrupt  assignor  though  no  direct  notice  had  been 
given  (A). 

If  the  notice  to  the  assignor's  debtor,  however,  is 
given  at  any  time  before  the  assignee  has  notice  of  an 
available  act  of  bankruptcy,  and  before  the  date  of  the 
receiving  order,  the  transaction  will  be  protected  by 
sect.  49  («■). 

Although  the  notice  may  not  be  receivedhj  the  person 
owing  until  after  the  receiving  order  has  been  made, 
the  consent  of  the  true  owner  (the  assignee)  being 
determined  by  the  mere  transmission  of  the  notice,  the 

(e)  Ex  parte  Salamcm,  Ee  Taylor,       Ex  parte  Sare,   1    Dea.   16;  Ex 
21  Ch.  D.  39i  ;  47  L.  T.  495  ;  31      parte  Sayman,  8  Ch.  D.  11. 
W.  E.  282.  (/)  Bald-win,  Baniruptoy,  267 

271 

3o'cl.Tr6lft^«.S«ri  -3^?)  -fP^^rteSte.<^rt,MeSMUy, 

^rte  Nottingham  Bank,  15  Q.  B.  ^^j'  ^^^^^^^  ;_  ^^^^^^^  5  A.  &  E. 

■"■  **^-  107  ;  Lloyd  t.  Banks,  L.  R.  3  Ch. 

[e)  Ex  parte  Borman,  L.  R.  8  Ap.    488  ;    Arden   t.    Arden,    29 

Ch.  Ap.  51  ;  lie  Bainbridge,  Ex  Ch.  D.  702. 

parte  Fletcher,  8  Ch.  D.  218  ;  (»)  Ex  parte  Kingscote,  Re  Til- 
Colonial  Bank  v.  Whinney,  supra  ;  hit,  60  L.  T.  675. 
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transaction  under  similar  cireumstances  will  be  pro 
tected  {j). 

The  presumption  of  reputed  ownership  will  b 
rebutted  where  there  is  evidence  of  a  well-know: 
custom  or  usage  to  the  contrary  (A;). 

If  trust  property  be  dealt  with,  by  the  consent  of  th 
cestui  que  trust,  in  a  manner  inconsistent  with  th 
provisions  of  the  trust,  the  reputed  ownership  clau£ 
applies  (l). 

To  determine  the  reputed  ownership  no  particula 
act  is  necessary ;  an  express  demand  is  not  necessarj 
It  will  be  sufficient  if  the  "true  owner"  clearly  indicate 
by  his  conduct  that  the  property  is  no  longer  in  th 
possession,  order,  or  disposition  of  the  debtor  by  hi 
permission  {m) . 

Lastly,  it  must  be  borne  in  mind  that  property  an 
interests  which  are  choses  in  action  in  the  general  accepi 
ance  of  the  term  may  not  be  choses  in  action  "  withi 
the  meaning  of  the  Act "  («). 


Before  closing  this  Chapter  it  may  be  well  to  say 
word  about  another  subject  which,  perhaps,  moi 
properly  belongs  to  an  earlier  portion  of  this  work  (wm" 
as  it  is  also  a  mode  of  transfer  which  largely  take 
effect  by  operation  of  law — 

Donationes  Mortis  Causa. 

It  was  formerly  the  opinion  that  no  donatio  mort 
causd  could  be  effected  in  respect  of  property  which  doe 
not  pass  by  delivery ;  and  that,  e.g.,  such  a  gift  of 

(j)  Belcher  v.  Bellamy,  17  L.  J.  Ex  parte  Andrews,  4  Cli.  D.  609 

Ex.    219 ;    Brewin  y.   Short,    24  (m)  Hx  parte   Ward,  L.   R. 

L.  J..Q.  B.  297.  Ch.    144;    Se    Tillett,    Ex  par 

[k)  Priestley  v.  Fratt,  L.  R.  2  Kingscote,m'L.T.  516 ;  EeEslic 

Ex.  101 ;  Exparte  Watkins,  L.  R.  4  Ch.  D.  496. 

8  Ch.  520.  («)  Colonial  Bank  v.  Whinne 

[1)  Fox  V.  Fisher,  3  B.  &  Aid.  30  Ch.  D.  261,  and  cases  there: 

135;  22  R.  R.   324;  Kitchen  v.  cited. 

/Mrf«o«,L.B.17E(i.46;  Se  Fella,  [nn)  See  ante,  p.  241,  n.  (c). 
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policy  of  assurance,  negotiable  instrument,  &c.,  was 
invalid  and  ineffectual  (o).  But  it  is  now  settled  that 
where  there  is  ^n  actual  transfer  of  a  hond,  policy, 
deeds,  or  other  securities  a  trust  wlU  be  created  in  favour 
of  the  donee,  enforceable  in  equity  against  the  executors 
of  the  donor  (p) .  Where  the  thing  itself  is  not  delivered, 
or  is  not  capable  of  being  delivered,  there  must  still  be 
a  delivery  of  some  effective  means  of  obtaining  the 
thing  given.  But  the  mere  delivery  of  some  ineffective 
symbol  is  not  sufficient.  For  example,  it  will  be  suffi- 
cient for  the  purpose  of  creating  a  donatio  mortis  causd 
to  deliver  some  document  which  is  essential  to  and  by 
means  of  which  recovery  of  a  chose  in  action  can  be 
effected;  thus,  upon  a  loan  the  borrower  gave  the  lender 
a  receipt  in  certain  terms,  and  it  was  held :  That  the 
delivery  of  that  receipt  to  an  agent  of  the  borrower  by 
the  lender  on  her  death-bed,  stating  she  wished  that 
debt  to  be  cancelled,  was  a  sufficient  donatio  mortis 
causd  {q).  The  delivery  of  the  key  of  a  box  has  been 
held  to  be  a  sufficient  donatio  mortis  causa  of  the  contents 
of  the  box  (r). 

Upon  a  testator's  death  ten  bonds  were  .found, 
amongst  other  securities,  in  a  box  at  his  house,  with 
the  following  indorsement,  "  The  first  five  numbers  of 
these  Austrian  bonds  belong  to  and  are  the  property  of 
H.  D.,"  signed  by  the  testator.  H.  D.  was  the  testator's 
housekeeper,  and  the  key  of  the  box  was  given  into  her 
custody  by  him.  Held,  that  there  had  been  no  actual 
transfer  or  delivery  of  the  bonds  to  H.  D.,  and  that 
they  still  remained  part  of  the  testator's  property  (s). 

(o)  Eoper,  Legacies  [1847],  10  16  Ch.  D.   654 ;    Cain  v.  Moon, 

etseq.  (1896)   2  Q.  B.  283;  Morgan  v. 

{p)  Clement    v.     Cheesman,    27  Malleson,    L.    E.    10    Eq.    476 ; 

C.  D.   631 ;    Ward  v.   Turner,  2  Pethybridge    v.    Burrow    [1886], 

Ves.  Sen.  431  ;   Moore  v.  Moore,  W.  N.  83. 

L.  E,.  18  Eq.  474  ;  Moore  v.  Sar-  {q)  Moore  v.  Darton,  4  De  G.  & 

ton,  20  L.  J.  Ch.  626  ;   BewUt  v.  Sm.  619. 

Kaye,  L.  E.  6  Eq.  198 ;  Beak  v.  ()•)  Jones  v.  Selby,  Preo.  in  Cli. 

Beak,  L.  E.  13  Eq.  489  ;  Soils  v.  300. 

jPearce,  5  Oh.  D.  730  ;  In  re  Mead,  («)  Trimmer  v.  Danhy,  25  L.  J, 
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In  the  case  of  stock,  &c.,  delivery  of  the  receipts,  &< 
is  not  sufficient  to  constitute  a  donatio  mortis  causa  {t 
Similarly,  where  a  husband,  two  years.before  his  deatl 
gave  to  his  wife  a  railway  debenture  subsequently  cor 
verted  into  railway  stock,  which  remained  in  his  nam, 
and  on  which  the  dividends  were  received  by  him  bi 
paid  to  his  wife.  He  handed  the  certificates  to  his  wif( 
and  they  remained  in  her  possession  until  he  require 
them  in  order  to  replace  a  lost  dividend  warrant.  "Whil 
on  his  death-bed  he  handed  the  certificates  to  his  wif( 
saying,  "  These  are  yours,"  and  also  gave  her  a  deposi 
note.  Held,  that  the  gift  of  stock  failed  as  incompletf 
and  could  not  be  supported  as  a  declaration  of  trust,  th 
intention  to  make  an  immediate  gift  being  inconsisten 
with  a  declaration  of  trust,  and  that  railway  stock  c 
South  Sea  Annuities  cannot  be  the  subject  of  a  donati 
mortis  causa ;  but  that  the  gift  of  a  deposit  note  was 
good  donatio  mortis  causa  {u).  For  moneys  due  on 
policy  and  on  a  banker's  deposit  note  pass  as  donatimu 
mortis  causa  by  the  delivery  of  the  policy  and  note  (»). 

A  "cheque  drawn  on  a  man's  bankers  and  given  b 
him  in  last  illness  to  a  third  person  is  not  a  donati 
mortis  causa  (y),  unless  cashed  in  the  donor's  lifetime  c 
otherwise  negotiated  (s).  So  that  a  cheque  drawn  b; 
a  testator  payable  to  his  wife  or  her  order,  given  to  he 
shortly  before  his  death,  indorsed  by  her  and  paid  int 
a  foreign  bank  against  the  amount  of  which  she  dre'w 
was  held  to  be  a  good  donatio  mortis  causa,  although  th 
cheque  was  not  presented  for  payment  at  the  bank  o: 
which  it  was  drawn  tUl  after  the  death  of  the  testator  [a] 
But  the  delivery  of  a  promissory  note,  though  unir 

Ch.  424.     Cp.  Powell  v.  Sellicar,  Beav.  619. 

i& 'Bea.yi.  i&l ;  Sawkinsv.Blewitt,  (y)  Tate  v.  Silbert,  i  Bin.  G A 

2  Esp.  663.  286  ;  In  re  Mead,  15  Oh.  D.  651 

(t)  Ward  V.  Turner  [1752],  2  Hewitt  v.  Eaye,  L.  K.  6  Eq.  191 
Ves.  Sen.  431.  {z)  Boutts  v.  MUs,  4  De  G.  ]V 

(k)  Moorev. Moore  [1874],  L.  R.  &  G.  249. 
18  Eq.  474.  (a)  Soils  v.   Fearee,  5   Ch.  I 

(x)  Amis   V.     Witt   [1863],    33  730. 
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dorsed  (b),  and  of  a  third  person's  cheque  payable  to 
order  though  not  indorsed  (c),  and  of  a  bill  of  exchange 
payable  to  donor  or  order  ((f),  have  been  held  to  pass 
the  property  therein  as  donationes  mortis  causa.  Simi- 
larly, there  may  be  a  good  donatio  by  delivery  of  a 
bond  (e) ;  and  of  a  mortgage  debt  on  real  estate  by 
delivery  of  the  mortgage  deeds  (/)  ;  but  the  delivery 
of  title  deeds  will  not  effect  a  conveyance  of  the  estate. 


(J)   Vealv.  Veal,  ^7  Bear.  SOS.  Zawson  v.  Lawson,   1   P.  Wms. 

(c)   Clement  v.  Cheesman,  27  Ch.  441. 

D.  631.     See  also  Boutts  v.  Mllis,  («)  Moore-7. Moore, supra;  Snell- 

4  De  Gr.  M.  &  Gr.  249.  grove  Y.Baily,  3  Atk.  214;  Gardner 

id)  JianMn\.Weffuelin,27Bea,v.  v.  Farker,  supra. 

309.     And  see  Gardner  v.  Parker,  (/)  Duffield  v.  Elwes,  1  Bligh, 

3  Madd.   184  ;    18   K.  R.  213  ;  N.  S.  497. 


W. 
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CHAPTER  II. 

OTHEE  STATUTES  AFFECTING  OWNEESHIP,  AND 
HEEEIN  OF  CRIMINAL  OFFENCES. 


(iv)  The  Bills  of  Sale  Acts. 

By  the  Bills  of  Sale  Act,  1878,  it  is  enacted  that  tt 
expression  "  bill  of  sale  "  shall  include  hills  of  saL 
assignments,  transfers,  declarations  of  trust  -without  trans 
f  er,  inventories  of  goods  with  receipt  thereto  attached,  c 
receipts  for  purchase-moneys  of  goods,  and  other  assuj 
ances  of  personal  chattels,  and  also  powers  of  attorney 
authorities,  or  licences  to  take  possession  of  persons 
chattels  as  security  for  any  debt,  and  also  any  agreemen 
whether  intended  or  not  to  be  followed  by  the  executio 
of  any  other  instrument,  by  which  a  right  in  equity  t 
any  personal  chattels,  or  to  any  charge  or  securit 
thereon  shall  be  conferred,  but  shall  not  include  th 
following  documents  :  that  is  to  say,  assignments  for  th 
benefit  of  the  creditors  of  the  person  making  or  givinj 
the  same,  marriage  set.tlements,  transfers  or  assignment 
of  any  ship  or  vessel  or  any  share  thereof,  transfers  o 
goods  in  the  ordinary  course  of  business  of  any  trade  o 
calling,  biUs  of  sale  of  goods  in  foreign  parts  or  at  sea 
bills  of  lading,  India  warrants,  warehouse  keepers'  cer 
tificates,  warrants  or  orders  for  the  delivery  of  goods 
or  any  other  documents  used  in  the  ordinary  course  o 
business  as  proof  of  the  possession  or  control  of  goods 
or  authorizing  or  purporting  to  authorize,  either  bj 
indorsement  or  by  delivery,  the  possessor  of  such  docu 
ment  to  transfer  or  receive  goods  thereby  represented. 
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The  expression  "  personal  chattels  "  shall  mean  goods, 
furnituxe,  and  other  articles  capahle  of  complete  transfer 
by  delivery,  and  (when  separately  assigned  or  charged) 
fixtures  and  growing  crops ;  but  shall  not  include 
chattel  interests  in  real  estate,  nor  fixtures  (except  trade 
machinery  as  hereinafter  defined)  when  assigned  to- 
gether with  a  freehold  or  leasehold  interest  in  any  land 
or  building  to  which  they  are  affixed,  nor  growing  crops 
when  assigned  together  with  any  interest  in  the  land 
on  which  they  grow,  nor  shares  or  interests  in  the  stock, 
funds,  or  securities  of  any  government,  or  in  the  capital 
or  property  of  incorporated  or  joint  stock  companies, 
nor  choses  in  action,  nor  any  stock  or  produce  upon  any 
farm  or  lands  which,  by  virtue  of  any  covenant  or  agree- 
ment or  of  the  custom  of  the  country,  ought  not  to  be 
removed  from  any  farm  where  the  same  are  at  the  time 
of  making  or  giving  such  bill  of  sale  (a). 

The  BiUs  of  Sale  Act  (1878)  Amendment  Act,  1882, 
does  not  affect  bills  of  sale  or  other  documents  given 
otherwise  than  by  way  of  security  for  the  payment  of 
money  (6). 

But  although  all  choses  in  action  are  excluded  from 
the  operation  of  the  Bills  of  Sale  Acts,  may  not  a  bill 
of.  sale  itself  be  a  chose  in  action  ?  As  to  whether  a 
document  is  a  bill  of  sale  or  not,  see  references 
below  (c). 

(a)  41   &  42  Viot.  c.  31,  s.  4.  (b)  45  &  46  Vict.  o.  43,  a.  3. 

See  also  s.  3.     See  also  Colonial  (c)  Keed,  Billa  of  Sale  [1897], 

£ank  v.  Whinney,  30  Ch.  D.  261 ;  pp.  43  et  seq.     And  see  London  ^ 

Me  Bainhridge,  Ex  parte  Fletcher,  Yorkshire  Bank,   Ltd.  v.   White, 

47  L.  J.  Bank.  70;    8  Ch.   D.  U  T.  L.  R.  670;  Ee  Sail,  Ex 

218 ;    Ee  Davis,  Ex  parte  Eaw-  parte  Close,  14  Q.  B.  D.  386  ;  Ex 

lings,  22  Q.  B.  D.  193  ;  Ee  Isaac-  paHe  Buihard,  17  Q.  B.  D.  690  ; 

son.   Ex   parte    Mason,    (1895)    1  N.  C.    Wagon  Co.  v.  Manchester, 

Q.  B.  333  ;  Ee  Tritton,  Ex  parte  i-o.  Mail.    Co.,    35   Ch.   D.    191 ; 

~4on,  6  Mor.  250;  61  L.  T.  Bamsay  v.  Margrett,  (1894)  2  Q. 


301.  B.  18. 
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(v)  The  Conveyancing  Act,  1881. 

By  this  Act  it  is  enacted  that  a  chose  in  action  mi 
be  conveyed  by  a  person  to  himself  jointly  with  anoth 
person,  by  the  like  means  by  which  it  might  be  co 
veyed  by  him  to  another  person;  and  may,  in  li 
manner,  be  conveyed  by  a  husband  to  his  wife,  and  1 
a  wife  to  her  husband,  alone  or  jointly  with  anoth 
person  (d). 


(vi)  Makried  Women's  Propekty  Acts,  1882  &  189 

As  it  has  been  well  stated  (e) ,  the  general  result  of  the 
Acts,  so  far  as  the  form  and  effect  of  documents  a 
concerned,  is  as  follows : — 

A.  As  regards  the  disposal  of  her  property  or  choi 

in  action — 

(i)  Every  woman  married  after  1882,  and 
(ii)  In  respect  of  her  property  and  chases 
action  acquired  after  1882,  every  wom 
xasiTried' before  1883, 
can  convey  as  if  she  were  feme  sole,  and   t 
concurrence  of  her  husband  in  any  disposition 
such  property  is  not  necessaiy  (/). 

B.  A  trust  for  the  separate  use  of  a  married  wom 

appears  to  be  no  longer  necessary. 

C.  Acknowledgment  of  deeds  by  a  married  woman 

only  necessary  where  the  property  was  acquir 
and  the  woman  was  also  married  before  18J 
and  in  such  case  the  mode  of  acknowledgment 
now  simplified  (g) . 

(<?)  44  &  45  Vict.  0.  41,  s.  60.  Ch.    336,    341,   342  ;    Weldon 

(e)  Wolstenliolme  and  others,  Winslow,  IS  Q.  B.  D.  784 ;  £: 

Conveyancing,     &o.    Acts     [ed.  ley  v.  JConey,  (1891)  1  Q.  B.  6 

1896],  245  et  seq.  Bood-Barrs  v.  Catheart,  (1894 

(/)  45  &  46  Vict.  c.  75.  ss.  1—  Q.   B.    659,   570  ;    Whittaker 

3,  5—9.     See  Re  Cum,  43  Ch.  D.  Kershaw,  45  Oh.  D.  320. 

12,  16  ;   Mope  v.  B.o:pe,  (1892)  2  (?)  45  &  46  Vict.  o.  39,  s.  7 
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D.  A  married  woman  may  be  made  executrix  or 
trustee  without  any  inconTenient  consequences 
of  power  to  deal  with  property  {h) . 

It  must  be  observed  that  the  Married  Women's  Pro- 
perty Act,  1893,  only  applies  to  transactions  entered 
into  subsequently  to  the  passing  of  the  Act,  and  that  it 
repeals  su]b-sects.  3  and  4  of  sect.  1  of  the  Act  1882  («'). 

Under  the  Act  1882,  she  may  effect  a  policy  upon 
her  own  life  or  that  of  her  husband  for  her  separate 
use,  and  the  same  and  all  benefit  thereof  shall  enure 
accordingly  (/) . 

By  virtue  of  the  Act  1893,  all  contracts  entered  into 
by  a  married  woman  otherwise  than  as  agent  are  deemed 
to  be  made  in  respect  of,  and  shall  bind,  whatever 
separate  property  she  may  have  at  the  time  of  making 
such  contracts  or  at  any  time  subsequently,  and  shall 
be  enforceable  against  all  property  which  she  may 
thereafter  while  discovert  be  possessed  of  or  entitled 
to  [k). 

And  sect.  24  of  WiUs  Act,  1837  (by  which  a  will 
prim&  facie  speaks  from  the  death  of  the  testator),  is  to 
apply  to  the  will  of  a  married  woman  made  during 
coverture,  whether  she  is  or  is  not  possessed  of  or 
entitled  to  separate  property  at  the  time  of  making  it, 
and  such  will  is  not  to  require  to  be  re-executed  or 
republished  after  her  husband's  death  (/) . 

Neither  Acts  1882,  1893,  afford  any  assistance  by 
which  a  woman  married  before  1883  can  dispose  of 
property  also  acquired  by  her  before  1883.  Malins' 
Act,  1857  (20  &  21  Yict.  c.  57),  which  only  applies  to 
reversionary  interests  in  personal  estate,  did  not  make  it 


[h)  ib  &  46  Viot.  0.  75,  'b.  18 ;  [k)  56  &  67  Vict.  c.  63,  s.  1 ; 

Me  Hawksworth  [1887],  W.N.  113.  Seckett  v.  Tasker,  19  Q.  B.  D.  7. 

(t)  56  &  57  Viot.  0.  63,  a.  4.  [I)  56  &  57  Viot.  c.  63,  s.  3  ; 

(i)  S.   11;    GUmer  v.  Mutual  Willoek  v.  Nobk,  L.  R.  7  H.  L. 

Reserve,  $e.  Asson.,  (1892)  1  Q,.  B.  680  ;   Se  Friee,  28  Ch.  D.   709  ; 

147  ;    Re  Davies'  Policy    Trusts,  Re  Cuno,  43  Ch.  D.  12  ;  ReBovien, 

(1892)  1  Ch.  90.  (1892)  2  Ch.  291. 
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clear  that  either  she  or  her  husband,  separately  c 
together,  could  assign  a  simple  legal  chose  in  action,  sue 
as  a  debt  or  policy  of  assurance  effected  in  her  name,  s 
distinguished  from  an  equitable  chose  in  action,  such  e 
a  legacy  or  other  trust  money  (»«).  But  it  has  bee 
decided  that  the  words  in  this  Act  "  any  personal  estai 
whatsoever "  were  wide  enough  to  include  and  di 
include  a  legal  chose  in  action  such  as  a  policy  of  assu: 
ance  effected  in  a  married  woman's  own  name  («). 


(vii)  Criminal  Offences  in  begard  to  Choses  in 
Action. 

There  is  no  remedy  at  common  law  by  criminal  pn 
cedure  for  interference  with  the  ownership  by  anothi 
of  a  chose  in  action  as  such,  except  by  prosecution  f 
conspiracy  to  cheat  and  defraud,  or  for  a  common  la 
cheat,  or  common  law  forgery  (o).  And  this  rule  e: 
tends  to  documentary  evidence  of  title  to  choses  : 
action. 

By  24  &  25  Vict.  c.  96,  it  is  enacted  that  every  one  wl 
steals,  or,  for  any  fraudulent  purpose,  cancels  or  oblit 
rates  the  whole  or  any  part  of  any  valuable  securit 
other  than  a  document  of  title  to  land,  commits .  feloi 
of  the  same  nature  and  ia  the  same  degree,  and  punia 
able  in  the  same  manner  as  if  he  had  stolen  any  chatf 
of  the  like  value  with  the  share,  interest,  or  deposit 
which  the  security  so  stolen  may  relate,  or  with  t 
money  due  on  the  security  so  stolen  or  secured  therel 
and  remaining  unsatisfied,  or  with  the  value  of  t 
goods  or  other  valuable  thing  represented,  mentione 
or  referred  to  in  or  by  the  security.     Provided  that  : 

(ot)  iJe  Jenlcimon,  24  Beav.  64,  W.  Nl  57. 

73;  Fryer  v.  Morlmd,  3  Oh.  D.  (o)  3  Enoyl.  of  La-ws,  7 ;  Call, 

675,  685,  686.  Case,    Co.   Pt.   VIII.   33 ;  R. 

(«)  mtherb!/Y.Saekham[\891'\,  Watts,  23  L.  J.  M.  C.  66. 
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person  who  commits  any  such  offence  is  liable  to  be 
convicted  thereof  by  any  evidence  whatever  in  respect 
of  any  act  done  by  him,  if,  previously  to  being  charged 
with  such  offence,  he  first  discloses  such  act  on  oath  in 
consequence  of  any  compulsory  process  of  any  Court 
which,  on  the  6th  May,  1861,  was  a  court  of  law  or 
equity,  in  any  action,  suit,  or  proceeding  hotiA  fide 
instituted  by  any  party  aggrieved,  or  if  he  first  discloses 
same  in  any  examination  or  deposition  before  any  Court 
upon  the  hearing  of  any  matter  in  bankruptcy  or  in- 
solvency {p). 

"  Valuable  security  "  includes  any  order,  exchequer 
acquittance,  or  other  security  whatsoever  entitling  or 
evidencing  the  title  of  any  person  or  body  corporate  to 
any  share  or  interest  in  any  public  stock  or  fund, 
whether  of  the  United  Kingdom,  or  of  Grreat  Britain, 
or  of  Ireland,  or  of  any  foreign  State,  or  in  any  fund 
of  any  body  corporate,  company,  or  society,  whether 
within  the  United  Kingdom  or  in  any  foreign  State  or 
country,  or  to  any  deposit  in  any  bank,  and  shall  also 
include  any  debenture,  deed,  bond,  bill,  note,  warrant, 
order,  or  other  security  whatsoever  for  money  or  for 
payment  of  money,  whether  of  the  United  King- 
dom, or  of  Great  Britain,  or  of  Ireland,  or  of  any 
_  foreign  State,  and  any  document  of  title  to  lands  or 
goods  {q). 

"  Document  of  title  to  lands  "  includes  any  deed, 
map,  paper,  or  parchment  written  or  printed,  or  partly 
written  and  partly  printed,  being  or  containing  evidence 
of  the  title,  or  any  part  of  the  title,  to  any  real  estate, 
or  to  any  interest  in  or  out  of  any  real  estate. 

The  term   "  document  of  title  to  goods "  includes 


(p)  24  &  25  Vict.  0.  96,  s.  27.  &  Ry.   12  ;  B.  v.  Morrison,  Bell, 

[q)  Id.   s.    1 ;    -S.   v.    Tates,  1  c.  C.  158  ;  iJ.  v.  Ferrij,  1  Den. 

Moo.  C.  C.  170;    M.  ^- JfK  g.  C.  69;  S.  v.  Powell,  2  Den. 

Ku88.  &  By.  215  ;  £.  v.  Metcalf,  '  \^    „  ■„ 

1  Moo.  C.  0.  433  ;  S.  v.  Seath,  2  C.  C.  403  ;  S.  v.  Mead,  4  0.  &  P. 

Moo.  0.  C.  33;  £.  v. Toofoj/,  Euss.  536  ;  S.  v.  John,  7  0.  &  P.  324. 
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any  bill  of  lading,  India  warrant,  dock  warrant,  wai 
house  keeper's  certificate,  warrant    or  order  for  t! 
delivery  or  transfer  of  any  goods  or  valuable  thin 
bought  and  sold  note,  or  any  other  document  used 
the  ordinary  course  of  business  as  proof  of  the  possessi( 
or  control  of  goods,  or  authorizing  or  purporting 
authorize,  either  by  indorsement  or  by  delivery,  tl 
possessor  of  such  document  to  transfer  or  receive  ai 
goods  thereby  represented    or   therein   mentioned 
referred  to  (q). 

Bailees  fraudulently  taking  or  converting  to  th( 
own  use  or  that  of  any  person  other  than  the  owner  ai 
bailed  chattel,  money,  or  valuable  security,  shall  1 
guilty  of  larceny.  The  Section,  however,  does  n 
extend  to  offences  punishable  on  summary  convi 
tion  (r). 

It  is  a  felony  punishable  upon  conviction  by  pen 
servitude : — 

To  steal,  or  for  any  fraudulent  purpose  to  destro 
cancel,  obliterate,  or  conceal  the  whole  or  any  pa 
of  any  document  of  title  to  lands  (s) ; 
To  steal,  or  fraudulently  destroy,  cancel,  obliteral 
or  conceal  either  during  the  life  or  after  the  dea 
of  the  testator,  the  whole  or  any  part  of  any  wi 
codicil,  or  testamentary  instrument,  whether  rela 
ing  to  real  or  personal  property,  or  to  both :  ai 
civil    remedies  are-  not  affected   by  the  crimin 
proceedings  (i!),  but  subject  to  the  same  proviso 
in  sect.  27  (n). 
To  steal,  or  fraudulently  remove,  or  unlawfully  ai 
maliciously   injure,   obliterate,  &c.  records,  wril 
affidavits,  orders,  or  other  original  documents  b 
longing  to  a  court  of  record,  or  relating  to  ar 

(})  See  n.  (q)  on  previouB  page.  Cr.  PI.  (21st  ed.)  396. 

(r)  24  &  25  Vict.  c.  96,  s.  3  ;  (s)  24  &  25  Vict.  c.  96^  a.  28 

M.  V.  Bun/call,  L.  &  C.  371 ;  S.  r.  (t)  Id.  s.  29. 

Hassall,  L.  &  0.  68  ;  M.  v.  Oxen-  [u)  Supra,  p.   310.      See  al 

hmn,  46  L.  J.  M.  C.  125 ;  Axoh.  S.  v.  Sheen,  Bell,  0.  C.  97. 
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matter,  civil  or  criminal,  depending  in  any  sucli 
court,  or  any  document  relating  to  the  business  of 
any  office,  or  employment  under  Her  Majesty,  and 
being  in  any  office  appertaining  to  any  court  of 
justice,  or  in  any  government  or  public  office  {v) ; 

To  steal  in  any  dwelling-house  (iv)  any  chattel,  money, 
or  valuable  security,  to  the  value  in  the  whole  of 
bl.  or  more  («) ;  and  by  menace  or  threat  put  any 
one  being  therein  in  bodily  fear  {y) ; 

For  a  clerk  or  servant,  or  being  employed  for  the 
purpose  or  in  the  capacity  of  clerk  or  servant.  To 
steal  any  chattel,  money,  or  valuable  security 
belonging  to  or  in  the  possession  or  power  of  his 
master  or  employer  (s)  ;  or.  To  embezzle  the  like 
when  given  into  his  possession  on  behalf  of  his 
master  or  employer  (a) ; 

For  a  person  in  the  public  service,  or  for  a  constable 
or  similarly  employed  person  to  do  the  like  {b) ; 

For  officers  of  the  Bank  of  England  or  Ireland  to  do 
the  like  (c). 

It  is  a  misdemeanour,  punishable  upon  conviction  by 


{v)  24  &  26  Vict.  0.  96,  8.  30 ;  R.  v.  White,  2  Moo.  C.  0.  91 ; 

E.  V.  BaiUy,  L.  R.   1  C.  0.  E.  E.  v.  Jenson,  1  Moo.  C.  0.  434 ; 

347 ;  41  L.  J.  M.  C.  61.  E.  v.  MilUr,  2  Moo.  C.  C.  249  ; 

(w)  E.  T.  Andrews,  Oar.  &  M.  B.  t.   Tongue,  Bell,  C.   0.   289  ; 

121.  E.  V.  Bowers,  L.  R.  1  0.  C.  41  ; 

[x]  24  &  25  Viot.  c.  96,  s.  60  ;  E.  v.  Negus,  L.  E.  2  C.  0.  34  ; 

E.  T.  Fetrie,  1  Leach,  0.  C.  294  ;  E.  v.  Harris,  5  E.  402  ;  69  L.  T. 

E.  V.  Hamilton,  Id.   348 ;   E.  t.  25  ;  E.  v.  Burton,  1  Moo.  0.  C. 

Jones,  4  C.  &  P.  217  ;  E.  v.  Dunn,  237 ;  E.  t.  Toumsend,  1  Den.  0.  C. 

1  Moo.  0.  C.  146  ;  E.  v.  Smith,  167  ;  E.  t.  Tgree,  L.  E.   1  0.  C. 

Id.  29S ;   E.  v.  Bowden,  2  Moo.  177 ;   E.  v.  Carpenter,  L.   E.    1 

C.  0.  285  ;  E.  v.  Taylor,  Euss.  &  C.  0.  29  ;  E.  v.  Foulkes,  L.  E.  2 

Ey.  418.  0.  0.  ISO ;  E.  v.  Hwit,  8  0.  &  P. 

{y)  Id.  s.  61 ;  E.  v.  Jackson,  1  642  ;  E.  v.  Hartley,  Euss.  &  Ey. 

Leach,  C.  C.  269  ;  E.  v.  Ethering-  139  ;  E.  v.   Tite,  30  L.  J.  M.  0. 

ton,  2  Leach,  C.  C.  671.  142 ;  E.  v.  Stuart,  (1894)  1  Q.  B. 

(z)  Id.  a.  67  ;  B.  v.  Haydon,  7  310. 

0.  &  P.  445  ;   Quarman  v.  Burnett,  (b)  24  &  25  Vict.  c.  96,  ss.  69, 

6M.  &W.  499.  70. 

(a)  Id.    s.    68  ;    S.    v.    Leech,  [o)  Id.  d.  73.     In  all  the  aboye 

3   Stark.   N.   P.    C.    70;    E.   t.  instances,  the  term  of  punishment 

1  Dear.  &  B.   121  ;   E.  varies  with  the  offence  and  office 


T.  Batty,   2    Moo.   0.   0.    267  ;      of  the  person. 
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penal  servitude,  for  any  banker,  merchant,  broke 
attorney,  or  other  agent  intrusted  with  any  money 
security  for  the  payment  of  money  to  deal  therewl 
[to  embezzle  money  or  sell  the  securities],  in  violatic 
of  good  faith,  otherwise  than  in  accordance  with  tl 
directions  of  the  person  by  whom  he  is  so  intruste 
subject,  however,  to  certain  rights  {d). 

Similarly,  as  to  factors  and  other  agents  [or  the 
clerks]  obtaining  advances  on  the  property  of  th( 
priacipals  (e). 

Similarly,  as  to  trustees   fraudulently  disposing 
trust  property  (/). 

Similarly  as  to  directors,  &c.  of  any  body  corpora 
or  public  company  fraudulently  appropriating  any  pi 
perty  of    such    body,   &c.  {g),  or  keeping  fraudule 
accounts  (A),  or  wilfully  destroying   books,  &c.  (i), 
publishing  false  statements  [j). 

Similarly,  it  is  a  misdemeanour  to  obtain  for  one's  s( 
or  another,  by  false  pretences,  any  chattel,  money, 
valuable  security  with  intent  to  defraud  {k). 

Similarly,  to  induce  others  by  fi'aud  to  execute  dee 
and  other  instruments  {e.g.,  negotiable  instrumen 
&c.  {I)). 

It  is  a  felony  or  misdemeanour  (according  to  t 
principal  offence)  to  receive  stolen  chattels,  money, 
valuable  security  (ot). 

The  owner  of  such  stolen,  &c.  property,  prosecuti: 


{d)  24  &  25  Vict.  o.  96,  as.  75,  Flint,  Euss.   &  Ey.  460 ;   B. 

76.     Cp.  B.  77.  Barnard,  2  C.  &  P.  784 ;  B. 

(e)  Id.  s.  78.  Kenrick,  6  Q.  B.  E,.  49 ;  B. 

{/)  Id.  a.  80.  Abbott,  1  Den.  0.  C.  273;  B 

{g)  Id.  8.   81.     See  also  Com-  Ball,  Carr  &  M.  249 ;  B.  y.  O 

panies  ("Winding-up)   Act,   1890  BeU,   C.   0.   208;    B.  v.   Bry 

(53  &  54  Vict.  c.  63),  s.  10.  Dears.  &   B.  0.   C.  265  ;   B. 

(A)  24  &  25  Viot.  c.  96,  s.  82.  Adamson,    2    Moo.   C.    0.    2! 

(i)  Id.  s.  83.  B.  V.  Butcher,  Bell,  C.  0.  6;  B 

[j)  Id.  s.  84.  Mills,  Dears.   &   B.  C.  0.   2' 

(k)  Jrf.s8.88,89;  B.y.Goodhall,  B.  v.  Naylor,  L.  R.  1  0.  C.  4. 

Euss.  k  Ey.  461 ;   B.  v.   Wick-  {V)  24  &  25  Vict.  o.  96,  s. 

ham,  10  Ad.  &  B.  34  ;  B.  v.  B.  v.  Gordon,  23  Q.  B.  D.  354 
y,\  Den.  C.  C.  559  ;  B.  v.  (»»)  Id.  ss.  91—99. 
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tlie  thief,  &o.  to  conviction,  shall  have  restitution  of  his 
property,  provided,  however,  that  if  it  shall  appear 
before  any  award  or  order  made  that  any  valuable 
security  shall  have  been  bo7id  fide  paid  or  discharged  by 
some  person  or  body  corporate  liable  to  the  payment 
thereof,  or,  being  a  negotiable  instrument,  shall  have 
been  hond,  fide  taken  or  received  by  transfer  or  delivery, 
by  some  person  or  body  corporate  as  a  holder  in  due 
course,  in  such  case  the  Court  shall  not  award  or  order 
the  restitution  of  such  security.  And,  further,  the  sec- 
tion does  not  apply  to  prosecutions  of  trustees,  bankers, 
&c.  (»). 

It  is  a  felony  to  take  reward  under  pretence  or  on 
account  of  helping  any  person  to  obtain  back  any  stolen 
chattel,  money,  .valuable  security  or  other  property 
whatsoever,  unless  he  shall  have  used  all  due  diligence 
to  cause  the  offender  to  be  brought  to  trial  for  the 
same  (o).  To  advertise  a  reward,  &c.  for  the  return  of 
stolen  property,  and  purposely  to  abstain  from  prose- 
cuting inquiries  about  the  person,  &c.  returning  the 
same,  &c.,  &c.,  renders  the  advertiser  liable  to  a  penalty 
of  &0/.  for  every  such  offence,  recoverable  by  anyone 
by  action  of  debt  {p). 

It  is  a  misdemeanour  and  punishable  by  imprisonment 
and  hard  labour  for  anyone,  being  a  seller  or  mortgagor 
of  land,  or  of  any  chattels,  real  or  personal,  or  cho&es  in 
action  conveyed  or  assigned  to  a  purchaser  or  mortgagee, 
or  being  the  solicitor  or  agent  of  any  such  person,  to 
conceal  from  the  purchaser  any  settlement,  deed,  will, 
or  other  instrument  material  to  the  title,  or  any  incum- 
brance, or  to  falsify  any  pedigree  on  which  the  title 
does  or  may  depend,  in  order,  to  induce  him  to  accept 
the  title  offered  or  produced  to  him,  and  with  intent  to 
defraud  ($>). 


(«)  24  &  25  Viot.  c.  96,  s.  100.  (jd)  U.  s.  102. 

(o)  Id.  B.  101.  (?)  22  &  23  Vict.  o.  35,  s.  24 ; 
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Everyone  is  guilty  of  a  misdemeanour  who  wilf  a 
makes  or  causes  to  be  made  any  false  entry  in  i 
registry  book  of  the  Stationers'  Company  (r). 

Making,  or  knowingly  having,  without  lawful  autl 
rity  or  excuse,  plates  or  other  implements  ia  imitati 
of  those  peculiarly  used  in  the  manufacture  of  sd 
bills,  &c.,  as  exchequer,  treasury  or  metropolitan  bi 
bonds,  debentures,  is  a  felony  punishable  by  ps] 
servitude  (s)  ;  or  making  or  having  paper  in  imitati 
of  that  used  for  such  bills,  &c.,  or  taking  any  impr 
sion  from  any  plate,  &c.,  as  aforesaid  (t).  Purchasii 
receiving,  or  having  iu  possession,  paper  or  plates  ms 
by  authority  for  the  purpose  of  such  bills,  &c.,  is  a  n 
demeanour  punishable  by  imprisonment  (m). 

Similar  provisions  are  made  as  to  bank  notes  (««). 
It  is  a  felony,  punishable  by  penal  servitude  or  i 
prisonment,  to  forge,  alter,  ofEer,  utter,  dispose  or  ] 
off  (knowing  the  same  to  be  forged  or  altered) 
transfer  of  stock  or  power  of  attorney  for  transferr 
stock  or  for  receiving  dividends  {v) ;  attestation  to  j 
such  power  of  attorney  (w) ;  false  entry  or  alteration 
the  books  of  the  public  funds,  or  transfer  of  pul 
stock  {x) ;  false  dividend  warrant  by  employis  of  Bf 
of  England  or  of  Ireland  {y),  East  India  bonds 
assignments  thereof  (s) ,  exchequer  bills,  bonds  or  deb 
tures,  or  assignments  thereof,  or  receipts  for  iate: 
thereon  (a) ;  bank  notes  or  bank  bills,  or  the  indo: 
ment  or  assignment  thereof  (S) ;  deeds,  bonds,  assi 
ments  of  bonds,  or  names  of  attesting  witne 
thereto  (c) ;  wOls  or  codicils  id) ;  bills  of  exchange 

23  &  24  Vict.  0.  38,  s.  8.     See  Vict.  o.  25,  ss.  20,  21. 

also  38  &  39  Viot.  c.  87,  b.  101 ;  (»)  24  &  25  Vict.  c.  98,  s. 

25  &  26  Vict.  c.  53,  ss.  105,  138  ;  (w)  Id.  a.  4. 

25  &  26  Viot.  0.  67,  S3.  44,  45.  (x)  Sect.  5. 

(r)  5  &  6  Vict.  c.  45,  s.  12.  (y)  Sect.  6. 

(s)  24  &  25  Viot.  c.  98,  s.  10  ;  \z)  Sect.  7. 

40  &  41  Vict.  0.  2,  8.  10  ;  41  &  42  \a)  Sect.  8. 

Vict.  0.  37,  s.  20.  lb)  Sect.  12. 

(t)  24  &  25  Vict.  c.  98,  s.  10.  (c)  Sect.  20. 

«)  Id.  ss.  11,  13—19  ;  29  &  30  [d)  Sect.  21. 
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any  acceptance,  indorsement  or  assignment  thereof ; 
promissory  notes,  or  any  indorsement  or  assignment 
thereof  (e)  ;  undertakings,  warrants,  orders,  receipts,  &c. 
for  payment  of  money  (such  as  cheques  on  bankers),  de- 
liyery  or  transfer  of  goods,  &c.  (/) ;  obliterating  or 
altering  crossings  on  cheques  (g) ;  debentures  (h) ;  pro- 
ceedings, &c.  of  courts  of  records,  or  documents  intended 
to  be  used  as  evidence  therein  (i) ;  false  copies  or  certifi- 
cates of  record  by  an  officer  of  the  Court  (/)  ;  instru- 
ments made  evidence  by  statute  (k) ;  court  roll  or  copy 
thereof  relating  to  copyhold  estates  (l) ;  certificates  and 
other  -writings  relating  to  the  registry  of  deeds  (m) ; 
stock  certificates  or  coupons,  &c.  is8ued_  by  the  Bank  of 
England  for  the  payment  of  interest  on  the  National 
Debt  (w) ;  trade  marks  and  trade  mark  registers  (o) ; 
money  orders  issued  under  the  Post  Office  Money 
Orders  Act,  1880  (p). 

Independently  of  the  above  and  many  more  statutory 
provisions,  forgery  at  common  law  is  a  misdemeanour, 
punishable  by  fine  or  imprisonment,  or  both. 

Offences  relating  to  trade  marks  are  dealt  with  by 
the  Merchandise  Marks  Act,  1887  (50  &  51  Vict.  c.  28). 

To  falsely  and  deceitfully  personate  the  owner  of  any 
share  or  interest  in  any  stock,  annuity,  or  public  fund, 
which  is  transferable  at  the  Bank  of  England  or  of 
Ireland ;  or  the  owner  of  any  share  or  interest  in  any 
capital  stock  of  any  body  corporate,  company,  or  society 
established  by  charter  or  Act  of  Parliament ;  or  the 
owner  of  any  dividend  or  money  payable  in  respect  of 
any  such  share  or  interest ;  and  thereby  to  transfer,  or 
endeavour  to  transfer,  any  such  share  or  interest,  or 


(e)  24  &  25  Vict.  o.  98,  ss.  22,  (A)  Sect.  29. 

24.  (l)  Sect.  30. 

(/)  Sect.  23.  (m)  Sect.  31. 

l})  Sect.  25.  (n)  33  &  34  Vict.  c.  58,  ss.  3,  6. 

(A)  Sect.  26.  (o)  60  &  51  Viet.  c.  28  ;  46  &  47 

(i)  Sect.  27.  Vict.  o.  57,  s.  93. 

(J)  Sect.  28.  (i>)  43  &  44  Vict.  33, 


318       STATUTES  AFFECTING  OWNERSHIP,  ETC. 

receive,  or  endeavour  to  receive,  any  money  so  due 
if  the  offender  were  the  true  and  lawful  owner,  i 
felony,  punishable  by  penal  servitude  to  the  exten 

To  falsely  and  deceitfully  personate  any  person  or 
heir,  or  personal  representative,  or  any  of  his  relatr 
with  intent  fraudulently  to  obtain  any  land,  chat 
money,  valuable  security  or  property,  is  a  felo 
punishable  by  penal  servitude  (r). 


(?)  24  &  25  Vict.  0.  98,  b.  3 ;  33  &  34  Viot.  o.  S8,  8.4;  26  ^ 
Viot.  0.  73,  B.  14  ;  30  &  31  Vict.  c.  131,  s.  35. 
(f)  37  &  38  Viot.  0.  36,  ss.  1,  2. 
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Book  YL 

MATTERS  AFFECTING  PARTICULAK  PERSONS 
DEALING  WITH  CHOSES  IN  ACTION. 


CHAPTER  I. 

OF  EXECDTOES  AND  ADMINISTRATORS. 

A  PROMISE  by  an  executor  or  administrator  to  pay  a 
debt  of  the  testator,  or  to  answer  damages,  will  not 
render  bim  personally  liable,  unless  tbere  be  a  valuable 
consideration,  to  support  sucb  promise ;  for  tbe  executor's 
mere  promise  goes  no  further  than  to  render  tbe  testator's 
assets  liable  tberefor  in  the  executor's  bands  (a).  If 
tbere  be  no  sucb  assets,  tbe  promise  is  nudum  pactum  (b) ; 
a  promissory  note  to  pay  given  by  tbe  executor  is  bad, 
if  upon  no  consideration  (c).  To  ask  and  receive  time 
for  payment  is  sufficient  consideration  to  support  tbe 
executor's  promise  and  make  bim  personally  liable  to  pay 
de  bonis  propriis  (d) .  So  an  executor's  undertaking  to  pay 
interest  on  a  debt  not  carrying  interest  in  consideration 
of  forbearance  by  tbe  creditor,  will  make  tbe  executor 
personally  liable  for  principal  and  interest,  provided  tbe 
undertaking  otherwise  conform  to  tbe  demand  of  tbe 


{a)  Reeck  v.  Kennegal,  1  Ves.  J.  231. 
Sen.  126.  {d)  Chambers  v.  Leversage,  Cro. 

(4)  Pearson  v.  Henry,  5  T.  E.  ElLz.    644  ;    Dams  v.   Meyner,    2 

6  ;  2  El.  R.  623  ;  Eann  v.  Hughes,  Lev.  3  ;  Hawes  y.  Smith,  Id.  122; 

7  T.  R.  350,  n.  (a).  Goring  v.  Goring,  Telv.  11 ;   Tre- 
{c)  Nelson  v.  Searle,  4  M.  &  W.  winian  v.  Howell,  Cro.  Eliz.  91  ; 

796;  Ridout  v.  Bristotv,  1  Cr.  &  iJ«H«  v.  J2"«i?Ae«,7  T.R.350,n.(a). 
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Statute  of  Frauds  (e).  Similarly,  if  the  promise 
givea  in  consideration  of  the  creditor  sending  in  n 
goods,  the  executor  becomes  liable  for  both  testat 
and  his  own  orders  (/). 

An  attorney  delivering  up  to  an  executor  docume 
which  he  was  not  obliged  so  to  deliver  till  his  bill 
paid,  and  these  documents  being  of  great  use  to 
executor  in  several  suits  then  pending,  is  a  suffic 
consideration  to  make  the  executor  personally  liable 
the  whole  of  the  attorney's  bill,  whether  there  v 
assets  or  not  {g). 

Even  where  a  person  promises  that  if  the  wido'v 
the  intestate  will  permit  him  to  be  joined  with  he 
the  letters  of  administration,  he  will  make  good 
deficiency  of  assets  to  pa;^  debts ;  such  a  promise  wil 
binding  and  not  within  the  Statute  of  Frauds 
And  it  was  held  that  such  a  promise  would  be  enfo 
able  by  the  creditors,  in  a  Court  of  equity,  through 
widow,  because  it  was  to  be  considered  as  made  to 
in  trust  for  them. 

And  wherever  the  executor  or  administrator  is  peri 
ally  responsible,  the  judgment  will  be  de  bonis  prop 
though  he  be  charged  as  promising  as  executor  («'). 

By  the  Statute  of  Frauds,  however,  in  order  1 
an  executor's  promise  may  render  him  personally  lii 
"  to  answer  damages  out  of  his  own  estate,"  the  ag 
ment  so  to  do  must  be  in  writing  and  signed  by 
party  to  be  charged  therewith  or  some  other  pej 
thereunto  by  him  lawfully  authorized  (/).  Ag 
ment  meant  consideration  for  the  promise  as  well  as 


U)  Bradly    v.   Seath,    3    Sim.  (h)  Tmnlinson    v.    Gill,    A 

6i3,    548  ;  -Russell   t.    Maddoci,  330  ;  Griffith  v.  Sheffield,  1  E 

1  Lev.  188.  77  ;  Gregory  v.  Williams,  3  '. 

(/)   Wheeler    v.    Collier,    Cro.  590  ;  17  E.  R.  136. 

Eliz.  406.  (»)  Powell  \.  Graham,  7  Ti 

(ffj  BuohessofSamiltony.Inele-  685;    18  E.  R.   593;    Wigl 

don,    i   Bro.  P.  C.  4.     See   also  Ashton,  3  B.  &  Al.  101 ;  Corr, 

Forth  V.  Stanton,  1  Wms.  Saund.  Shew,  3  M.  &  "W.  350. 

210.  U)  29  Car.  II.  o.  3,  s.  4. 
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promise  itself  (Jc) ;  but  now  it  seems  unnecessary  to  state 
in  writing  the  consideration  for  the  promise  {I). 

An  executor's  making,  accepting,  drawing,  or  in- 
dorsing a  bill  or  note,  without  words  of  qualification, 
renders  him  personally  liable  thereon  (m),  and  it  is 
immaterial  whether  he  indorses  it  as  executor  or  not  (w). 

On  a  contract  to  borrow  money  by  the  executor,  he 
alone  is  personally  liable  (o) ;  similarly,  for  goods  sold 
and  deHvered  to  him,  and  work  and  materials  done,  &c., 
for  him  (p).  A.  decree  has  been  made  against  an 
executor  for  payment  of  legacies,  without  reference  to 
the  state  of  the  testator's  assets,  on  the  ground  that  he 
had  by  his  acts  and  admissions  rendered  himself  per- 
sonally liable  therefor  (q). 

The  following  have  been  held  to  amount  to  an  admis- 
sion :  executor's  admitting  that  he  was  debtor  to  the 
testator  at  time  of  death  (r) ;  payment  of  interest  on 
a  legacy  from  time  to  time  (.s)  ;  regular  payment  for 
several  years  of  annuities  (t)  ;  or  of  interest  to  a  tenant 
for  life  (u).  If  executors  refuse  to  admit  assets,  and 
the  accounts  when  taken  show  that  there  were  assets  at 
the  date  of  the  judgment  declaring  the  testator's  liability 
to  pay  the  amount  then  due,  the  executors  may  be 
ordered  to  pay  personally  all  the  costs  occasioned  by 
their  refusal  to  admit  (»). 

If  the  executor  of  a  mortgagee  receives  a  sum  of 

(A)   Wain  v.  Warlters,  6  East,  {p)  Corner  v.  Shew,  supra.    Cp. 

10 ;  7  R.   R.    645  ;    Saunders  v.  Wigley  v.  Ashton,  supra. 

Wakefield,  4  B.  &  Al.  595  ;  23  R.  (?)  Barnard  v.  Pumfrett,  5  My. 

E.  409.  &  Or.  63  ;  Rogers  v.  Soutten,  2  K. 

(l)  Merc.  Law  Amendment  Act,  698;  JeffsY.  Wood,27. y^ms.  131. 

1856  (19  &  20  Vict.  u.  97),  b.  3.  (r)  Eothwell  v.  Eothwell,  2  S.  & 

[m]  Chltty    (lltii    ed.),     252 ;  St.   218 ;    Mortlock  v.  Leathes,   2 

Bkoy.  Act,  1882,  8.  19.  Mer.  491  ;  Richardson  v.  Bank  of 

[n)  Childs  V.  Monins,  2  Br.  &  England,  4  My.  &  Or.  174. 

B.   463;  23  R.  R.   513;  Bower-  («)  Alt. -Gen.    v.    Chapman,    3 

hank  v.  Monteiro,  4  Taunt.  844  ;  Beav.  255. 

14  R.  R.  679  ;  Lucas  y.  Williams,  {t)  Payne  v.  Little,  22  Beav.  69. 

3   Giff.    151  ;    King  y.'Thom,  1  [u)  Payne  v.  Tanner,  55  L.  J. 

T.  R.  489.  Oh.  611. 

(o)  Farhatt  v.  Farhall,  L.  R.  [v)  Christian  v.  Adamson[lS69'], 

7  Oh.  Ap.  126.  W.  N.  208. 

w.  21 
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money  supposed  to  he  due  on  a  mortgage  and  it  sul: 
quently  turns  out  that  the  mortgage  debt  was  discharj 
in  the  testator's  lifetime,  the  executor  may  be  called 
to  refund  such  sum  so  paid  to  him  under  mists 
although  he  has  paid  it  away  in  the  satisfaction 
claims  upon  the  estate,  to  meet  which  he  had  no  ot 
assets  (iv).  Similarly,  if  the  executor  pays  debts  of 
testator  with  money  received  under  a  decree  whicl 
reversed  upon  appeal,  he  must  refund  ;  but  it  would 
otherwise  if  the  appeal  were  delayed  (x).  If  they  ca 
on  the  testator's  trade,  executors  become  personi 
liable  to  creditors  of  a  partnership  business,  regard 
of  the  state  of  the  testator's  assets.  And  in  s 
capacity  they  become  personally  liable  to  be  m 
bankrupt  (y). 

If  after  the  death  of  the  testator  executors  j 
chase  (s),  or  apply  for  (a),  further  shares  in  a  compe 
they  are  personally  liable  as  between  themselves  and 
company. 

If  they  have  accepted  shares  they  must  be  enterec 
the  list  of  contributories  in  their  personal,  and  not  t 
representative,  character.  The  fact  of  the  shares  b( 
offered  to  and  accepted  by  them  in  their  representa 
capacity,  and  that  the  directors  had  no  power  to  c 
the  shares  to  them  otherwise  than  as  executors,  does 
preclude  them  from  being  personally  liable  as  betv 
themselves  and  the  other  contributories  (h). 

{w)  Foohy  v.  Ray,  1  P.  Wms.  Dowse  v.  Gorton,  (1891)  Ap 

355.  190;    Brooke    v.    Brooke,    { 

(x)  Pickering    v.    Stamford,    2  2  Ch.  600.     But  see  Gam 

Ves.  Jun.  683.  Noble,  6  Sim.  504  ;   Cox  v.  :, 

(«/)  Ex  parte  Garland,  10  Ves.  man,  8  H.  L.  0.  268  ;  Pai 

110,119;  7  B.E.  352;  Jn«/oA«-  ship  Act,  1890,  s.  2  (3).     Bi 

som,  16  Ch.  D.  548;    Wightmanx.  Alliott  v.  Smith,  {189b)  2  Gh. 

Townroe,  1  M.  &  S.  412  ;  14  E.  K.  In  re  Gasquoine,  (1894)  1  Ch, 

i1 5 ;  Latoiichere\.Tupper,  WHLoo.  [z]  Spence's  Case,  17  Seay 

P.  C.   198 ;   Zucas  v.  Williams,  3  (a)  Be    Cheshire    Banking 

Gifl.  150  ;  Ex  parte  Nutt,  1  Atk.  Buff's  Exors.,  32  Ch.  D.  30: 

102  ;     Ex    parte    Riehardson,    3  (5)  Re  Leeds  Banking  Co., 

Madd.  138  ;  18  E,.  E.  204  ;  Strick-  side  #  Bean's  Case,  L.  E.  : 

land  V.  Symonds,  26  Ch.  I).  245;  Ap.  231.    See,  also, /«»!««  v. 

Evans  v.  Evans,  34  Ch.  D.  697  ;  L.  R.  6  H.  L.  328. 
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But  the  mere  receipt  of  dividends  by  the  executor  of 
a  deceased  shareholder  does  not  make  the  executor  per- 
sonally liable  (c). 

It  is  always  open  for  an  executor  to  make  his  election 
between  two  courses. 

He  may  apply  for  the  shares  to  be  transferred  into 
his  own  name,  becoming  to  all  intents  and  purposes  a 
partner  in  the  company,  and  thus  be  personally  liable 
upon  them.  He  may,  on  the  other  hand,  not  wish  to 
do  so,  and  he  ought  in  that  case  to  have  a  reasonable 
time  allowed  him  to  sell  the  shares  and  produce  a  pur- 
chaser who  will  take  a  transfer  of  them  {d) . 

In  any  case  where  the  bank  transfers  into  the  name 
of  the  executor,  the  House  of  Lords  would  require  to  be 
satisfied  that  the  transfer  had  been  authorized  by  a 
distinct  and  intelligent  request  on  the  part  of  the 
executor. 

The  case  of  trustees  who  make  a  transfer  of  shares  in 
their  names  difEers  in  principle  from  that  of  executors, 
who  merely  intimate  to  a  company  their  title  as  exe- 
cutors in  order  to  claim  and  exercise  the  rights  which 
belong  to  them  as  the  legal  representatives  of  their 
testator.  Trustees  have  not,  in  any  proper  sense  of  the 
word,  a  representative  character,  but  executors  have. 
Having  representative  rights,  it  is  impossible  that  they 
should  not  be  entitled  to  produce  the  legal  evidence 
of  them  to  the  company,  for  the  purpose  of  having 
their  title  in  some  way  recorded  and  recognized,  without 
making  themselves  personally  liable  (e). 

The  executor  is  also  personally  liable  to  replace  funds 
paid  to  a  person  who  is  not  entitled  to  them,  with 
interest  at  4  per  cent. ;  but  he  is  not  liable  for  interest 


[e)  Ex  parte  Doyle,  2  H.  &  T.  (d)  Buchcm's  Case,  supra.     But 

221 ;  Sulmer's  Case,  33  Beav.  435;  see  Companies  Clauses  Act,  1845  ; 

_        ,      _     .       ,    „        o  T>     n  and  Barton  v.  L.  &  J\'.   W.  Rail. 

Mamer  s  Devisees    Vase,  2  De  U.  ^^     24  ft  B   D   86 

M.  &  G.  371.     Oy.  Buchan's  Case  (e)  Buchan'sCase,siipra{p^. 595, 

[1879],  4  App.  Ca.  649,  688.  596). 

21(2) 
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to  the  legatee  to  whom,  with  full  knowledge  on  his 
part  and  in  common  mistake,  the  erroneous  payment 
has  been  made(/).  He  is  not  liable  for  acting  or 
paying  money  in  good  faith  under  or  in  pursuance  of 
a  power  of  attorney,  by  reason  of  the  fact  that  at  the 
time  of  the  payment  or  act  the  person  who  gave  the 
power  was  dead  or  had  done  some  act  to  avoid  the 
power,  if  the  fact  were  unknown  to  him  [g). 

The  executor's  personal  liability  in  cases  where  the 
executor  gives  a  person  a  power  of  attorney  to  act  for 
him  as  executor,  and  such  attorney  accepts  bills  of 
exchange,  seems  to  be  questionable  (A). 

An  executor  who  submits  to  arbitration  will  generally 
be  personally  liable  for  the  award,  whether  he  has  assets 
or  not  (i).  For  if  an  executor  thinks  fit  to  refer  gene- 
rally all  matters  in  dispute  to  arbitration  without  pro- 
testing against  the  reference  being  taken  as  an  admis- 
sion of  assets,  it  will  amount  to  such  an  admission  [j). 
So,  where  an  administrator  bound  himself  as  adminis- 
trator to  abide  by  an  award  to  be  made  touching  matters 
in  dispute  between  his  intestate  and  another,  and  the 
arbitrators  awarded  that  he  as  administrator  should  pay, 
&c.,  he  cannot  plead  ^fe«e  administramt  to  the  debt  on 
the  bond ;  for  the  bond  was  a  personal  engagement  to 
perform  the  award  (A).  Similarly,  where  an  adminis- 
tratrix referred  to  the  final  award  of  an  arbitrator 
certain  disputes  between  the  plaintiff  and  herself  as 
executrix,  to  be  finally  settled  by  the  said  arbitration, 
and  the  arbitrator  found  a  balance  due  to  the  plaintiff 
from  the  defendant,  and,  without  finding  assets,  awarded 
her  to  pay  it  on  or  before  a  fixed  day,  it  was  held :  That 

(/)  In  re  SuUces  [1886],  33  Ch.  (i)  Fearson  v.  Smry,  5  T.  R.  7  • 

D.  652.  2  R.  B,.  523. 

{g)  Trustee  Act,  1893  (56  &  67  (j)  Eobson  v.  ,  2Eo3e,  50; 

Viot.  0.  53),  s.  23  ;  ConTeyanoing  Wansborough  t.  Dyer,  2  Chitt.  K. 

Act,  1882  (45  &  46  Viot.  ^.  39),  40. 

ss.  8,  9.  (k)  Barry  v.  Rush,  1  T.  B.  691 ; 

(A)  Gardner  v.  Baillie,  6  T.  E.  1  R.  E.  360.     See  also  Worthing- 

591  ;  3  R.  E.  531.  Cp.  Sou-ard  v.  ton  v.  Barlow,  7  T.  E.  453  :  4  E 

Baillie,  2  H.  El.  618  ;  3  E.  E.  531.  E.  489. 
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plene  administrant  was  no  bar  to  an  action  on  the 
award  (^). 

But  the  personal  liability  of  the  executor  or  adminis- 
trator may  depend  not  only  on  the  terms  of  the  sub- 
mission, but  also  on  those  of  the  award  {m). 

An  executor  or  administrator  is  also  personally  liable 
iox  devastavit  {i.e.,  a  wasting  of  the  deceased's  assets), 
as  far  as  he  had  or  might  have  assets  («).  For  he  is 
personally  liable  for  the  ordinary  trusts  which  are 
deemed  to  arise  from  his  oflQce  as  executor  (o). 

Devastavit  may  be  committed  by  direct  act,  as  by 
appropriating  the  trust  funds  to  his  own  use  or  by 
selling  under  value  ;  or  indirectly,  as  by  paying  debts 
out  of  their  due  order,  or  by  payment  of  legacies  to  the 
prejudice  of  creditors  (/>). 

Devastavit  is  committed  by  payments  being  made 
which  the  executor  is  not  bound  to  make.  Yet  gene- 
rally he  may  pay  a  statute-barred  debt,  not  being  bound 
to  plead  the  statute  by  way  of  defence,  unless  such  debt 
has  heen  Judicially  declared  to  be  statute-barred  (q). 

But  it  is  a  devastavit  to  pay  or  retain  (on  behalf  of  his 
own  claim)  a  debt  barred  by  the  Statute  of  Frauds ;  so 
it  may  be  devastavit  in  not  paying  debts  bearing  interest 
or  in  not  getting  in  debts  due  to  the  estate. 

An  executor  cannot  be  charged  personally  with  assets 
stolen  or  lost  by  accident,  without  some  wilful  default 
on  his  part  (r). 

(I)  Middell  v.  Sutton,  5  Bing.  (59  &  60  Vict.  o.  35),  s.   3,  the 

200  ;  30  R.  E.  669.  last-named  of  which  enables  the 

(m)    Worthington     v.     Barlow,  Court  to  relieve  a  trustee  from 

supra ;    Love    v.   Boneybourne,   i  personal  liability  for  a  breach  of 

Dowl.  &  Byl.  814  ;  27E.  R.  517;  trust,  where  he  has  acted  honestly 

Ee  Joseph  ^   Webster,  1  Euss.   &  and  reasonably,  and  ought  fairly 

M.  496.  to   be  excused.     See  also  In  re 

(«)  Bao.  Abr.  Exors.  (1)  1.  Kay,  Mosley  v.  Kay,  (1897)  2  Oh. 

(o)  2  Wms.  Exors.    1691 ;    In  518  ;    Conveyancing  Act,    1881, 

re  Marsden,  26  Ch.  D.  783,  789.  b.  37. 

(;;)  See   executor's    protection  {q)  Midgley  v.  Midgley,  (1893) 

under  22  &  23  Vict.  o.  35,  ».  29 ;  3  Ch.  282. 

and  E.  S.  C.  Ord.  LV.  rr.  44—  {r)  Job  v.  Job  [1877],  6  Ch.  D. 

61  ;   Judicial  Trustee  Act,   1896  662. 
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It  is  a  devastavit  to  invest  funds  improperly.  It  is 
an  executor's  duty  to  invest  funds  not  otherwise  required 
in  authorized  investments  («),  and  if  he  does  so  he  will 
not  be  responsihle  for  any  decrease  in  value. 

Similarly,  it  may  arise  from  the  omission  to  convert 
property  bequeathed  for  life  with  remainder  over  {t) ; 
or  from  not  calling  m  money  on  improper  or  unautho- 
rized securities  or  in  the  hands  of  bankers.  But  if  an 
executor  has  exercised  an  honest  discretion  as  to  con- 
version under  difficult  circumstances,  he  wiH  not  be 
liable  for  loss  from  not  having  sold  within  a  year  of  the 
testator's  death  {u) . 

The  executor  will  generally  be  liable  for  the  default 
of  his  agents.  But  when  a  broker  or  other  such  agent 
is  employed  in  the  ordinary  course  of  business  as  by 
ordinary  prudent  men,  the  executor  will  not  be  liable 
apart  from  his  own  misconduct  {v). 

Grenerally,  an  executor  is  not  personally  liable  for  the 
acts  of  his  co-executor,  unless  he  has  intentionally 
contributed  to  it,  or  where  by  his  act  assets  have  come 
into  the  hands  of  the  co-executor  (for  which  he  will  be 
generally  answerable)  {to),  or  he  stands  by  and  acquiesces 
in  a  committal  of  a  breach  of  trust  by  the  other. 

Otherwise  he  is  only  chargeable  for  money  and  securi- 
ties actually  coming  into  his  own  hands  and  possession ; 
and  is  generally  only  accountable  for  his  own  acts,  com- 
missions and  omissions  (x). 

Acquiescence  or  concurrence  by  the  injured  person 
will  release  an  executor  from  liability  for  a  devastavit  [y). 

[s)  And  op.  Trustee  Act,  1893,  Act,  1893,  ss.   17,  24  ;   Convey- 

B.  1,  &o.  anoing  Act,  1881,  s.  56. 

(if)  Sowe  V.  Lord  Dartmouth,  7  (w)   Chambers  m:  Minehin,  7  Yea. 

Ves.  137  ;  6  R.  E.  96.  186,  198  ;  6  R.  R.  Ill :  £acon  v. 

(«()  Marsden  v.  Kent,  5  Ch.  D.  Bacon,  5  Ves.  331 ;  5  R.  R.  62. 
698.  {x)  Trustee  Act,  1893,  s.  24. 

(v)  Speight  v.  Gaunt,  9  Ap.  Ca.  (y)  Griffith  v.  Eughes,  (1892)  3 

1 ;  Robinson  v.  Sarkin,  (1896)  2  Oh.   106 ;  In  re  Somerset,   (1894) 

Ch.  415  ;   Clough  t.  Sond,  3  Myl.  1    Ch.   231 ;    Mara    v.    Browne, 

&  Or.  490,  496 ;  Betling  v.  Mer-  (1895)   2   Ch.    69 ;   (1896)   1   Ch. 

ton,  (1893)   3   Ch.  269;    Trustee  199;  Trustee  Act,  1893,  s.  45. 
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And,  in  general,  where  an  executor  does  not  act  with 
that  same  care  and  forethought  which  characterises 
an  ordinary  prudent  business  man,  he  will  be  liable 
for  his  conduct  to  answer  the  damage  done  out  of 
his  own  estate ;  and,  in  not  a  few  cases,  mere  inadvert- 
ence, and  in  some  instances  merely  honest  and  inno- 
cent action,  will  not  be  sufficient  to  excuse  him  from 
liability  for  the  detrimental  consequences  of  his  acts  as 
executor. 

Where  an  executor,  without  special  authority,  applied 
the  testator's  assets  for  severa;l  years  in  insuring  the  life 
of  a  debtor  to  the  estate,  and  then  dropped  the  policy 
without  consulting  the  parties  beneficially  interested, 
and  without  seeking  the  direction  of  the  Court,  in  a 
suit  then  pending  for  the  administration  of  the  estate, 
it  was  held  that  he  was  personally  liable  for  the  whole 
sum  which  would  have  been  recovered  if  he  had  kept 
the  policy  alive  {z). 

And  similarly,  where  executors  for  upwards  of  a  year 
after  the  testator's  death  allowed  a  large  portion  of  the 
assets  to  remain  unproductive  in  a  banker's  hands,  and 
the  banker  then  failed,  the  executors  were  held  per- 
sonally liable  for  the  loss  occasioned  thereby  («).  And 
where  an  executor  deposited  a  trust  fund  with  his 
bankers,  accompanied  by  a  written  order  to  invest  the 
money  in  consols,  which  the  bankers  did  not  do,  and  the 
executor  made  no  subsequent  inquiry  respecting  it  until 
five  months  afterwards,  when  the  bankers  failed,  he  was 
held  liable  for  the  loss  (b) . 

Although  generally  acting  strictly  within  the  line 
of  his  duty  and  exercising  reasonable  care  and  diligence, 
he  will  not  be  liable  for  the  failure  or  depreciation  of 


(«)  Garner  v.  Moore,  3  Dr.  277.  160  ;  Finch  v.  Marcon  [1871],  W. 

{a)  Moyle  v.  Moyle,  2  Rus3.  &  N.  148  ;    Wilks  v.  Groom,  25  L.  J. 

M.  710;  34  R,.  R.  186.     But  aee  Oh.  728. 

Fenwick  v.  Clarke,  31  L.  J.  Oh.  {b)  Ghallen  t.  Shippam,  4  Ha. 

728;'  Jo-hnson  v.  Newton,  11  Ha.  555. 
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funds,  or  for  the  insolvency  or  misconduct  of  any  person 
who  may  have  possessed  them ;  yet,  if  that  line  of  duty 
be  not  strictly  pursued,  and  any  part  of  the  property  be 
invested  in  funds  or  upon  securities  not  authorised,  or 
be  put  within  the  control  of  persons  who  ought  not 
to  be  entrusted  with  them,  and  any  loss  be  thereby 
eventually  sustained,  the  executor  will  be  liable  to  make 
it  good  however  imexpected  the  result,  however  little 
likely  to  arise  from  the  course  adopted,  and  however 
free  such  conduct  may  have  been  from  any  improper 
motive  (e). 

A  devastavit  is  within  the  Statute  of  Limitations 
(21  Jac.  I.  c.  16),  and  an  executor  sued  by  a  creditor  of 
the  testator  for  a  devastavit  may  plead  the  statute  (d). 

As  it  has  been  pointed  out,  the  Court  can  now  grant 
such  relief  from  liability  for  such  breaches  honestly  and 
reasonably  committed  as  it  thinks  fit  (e) . 

Liability  for  breaches  of  trust  is  joint  and  several. 

It  is  furthermore  to  be  observed,  that  executors  will 
not  be  protected  from  personal  liability  on  the  ground 
of  having  acted  under  the  advice  of  counsel.  If,  under 
the  best  advice  he  could  procure,  he  acts  wrongly, 
it  is  his  misfortune;  but  public  policy  requires  that 
he  should  be  the  person  to  suffer  (/).  The  Court 
can  never  sanction  the  proposition  that  a  party, 
having  acted  in  a  manner  the  Court  has  decided  to 
be  improper,  can  protect  himself  by  showing  that  he 
received  bad  advice,  however  eminent  the  person  may 
be  who  gave  it  (g). 


{c)  Clough  V.  Bond,   3  Myl.  &  And  see  In  re  Marsden,  26  Ch.  D. 

Or.    496.      And  see  Phillip^s    v.  783;  In  re  Syatt,  Z?,  Ch..  T) .  60^ . 

Phillips,    2   Preem.    11;    Fry  t.  («)  Judicial  Trustee  Act,  1896, 

Fry,   27   Bear.    144 ;    Foivell    v.  ss.  1  (2)  and  3. 

Fvans,  5  Ves.   839;  langford  T.  (/)  Doyle-7.Blalce,'i^oh..&,Jjei. 

Gascoyne,  11  Vee.  333;    8  E.  R.  243;    9  E,.  R.  76;    Se  Knight's 

170.      And  Bee  2  Wms.   Exors.  Trusts,  29  Beav.  49. 

p.  1724,  andoa8escitedinnote(y).  {g)  Peers  v.    Ceeley,    15    Beav. 

[d)  Thorne-v.  Kerr,'2,'KB.j  Sci.  211.      But    see    the  exoeptiouai 

54 ;  In  re  Gale,  22  Ch.  D.  820.  case  of  Vez  v.  Emery,  5  Ves.  144. 
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But  the  advice  so  acted  upon  may  protect  the  exe- 
cutor from  costs  {li),  and  the  other  consequences  of  the 
act  may  he  mitigated  {i). 


[h)  Angier  v.  Stannard,  3  M.  & 
K.  566  ;  Deveyy.  Thornton,  9  Ha. 
232  ;  Boulton  v.  Seard,  3  De  G-. 
M.  &  G.  608. 

(t)  Judicial  Trustee  Act,  1896, 
as.   1   (2)   and   3.     For  full  and 


exhauBtive  information  on  the 
subject  of  this  chapter,  see  2 
Wms.  Exors.  [1893],  pp.  1661 
et  seq. ;  Walker  &  Elgood,  Exors. 
[1897],  232  et  seq. 
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OHAPTEE  II. 

OF   DEBTORS,  TRUSTEES,  AND   FUNDHOLDERS 
GENERALLY, 

Two  things  are  obvious,  and  yet  sufficiently  important 
to  be  mentioned,  even  at  the  cost  of  repetition.  Every 
debtor  is  bound  to  pay  his  debt  to  the  person  legally 
entitled  to  recover  it  from  him ;  and  every  debtor  is 
bound  to  discover  who  is  the  person  so  legally  entitled, 
at  the  risk  of  having  to  pay  more  than  once. 

And  every  trustee,  holder  of  funds,  and  all  other 
individuals  or  companies,  who  are,  so  to  speak,  the 
passive  depositees  of  funds,  &c.,  are  bound  to  pay  over 
the  funds  or  perform  their  similar  obligations  in  accord- 
ance with  the  principle  above  stated.  Since  they  aU 
are,  in  the  widest  sense  of  the  term,  debtors. 

Consequently,  where  there  has  been  any  such  altera- 
tion of  circumstances  as  to  shift  the  right  to  recover 
from  the  original  creditor  and  to  vest  it  in  some  other 
person  or  persons  representing  the  original  creditor, 
either  in  the  capacity  of  assignee  or  in  that  of  legal 
representative  or  otherwise  by  operation  of  law,  the 
"  debtor "  may  always  be  placed  in  a  dilemma.  He 
must  pay  or  perform  to  the  person  rightfully  entitled  to 
exact  payment  or  other  performance ;  yet  he  may  not  be 
sure  of  the  validity  of  the  new  "creditor's"  right  to 
claim,  and  if  he  pay  through  error,  he  may  find  it 
impossible  or  inconvenient  to  recover,  whilst  he  is 
simultaneously  liable  to  perform  to  the  rightful  person. 
Nor  may  he  always  find  release  by  way  of  an  inter- 
pleader issue.     As  soon  as  a  "  debtor  "  receives  notice 
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of  the  assignment  or  transfer  by  operation  of  law,  he  is 
bound  to  hold  the  fund  in  his  hands  for  the  benefit  of 
the  new  "  creditor  " ;  the  notice  fixes  the  money  in  his 
hands,  and  he  can  no  longer  pay  the  "debt"  to  the 
original  "  creditor  "  without  first  satisfy iug  the  new 
"  creditor." 

If  no  consideration  were  given  for  the  assignment, 
and  it  were  not  by  deed,  it  may  be  revocable  on  the 
part  of  the  assignor ;  but  until  it  is  revoked,  it  is  valid 
and  binding  on  the  "  debtor,"  who  may  pay  to  the 
assignee  or  other  new  "  creditor "  in  compliance  with 
the  assignment,  and  such  payment  will  be  good  against 
the  assignor  or  origiual  "  creditor." 

But  it  is  always  necessary  for  the  "  debtor  "  to  assure 
himself  that  the  assignment  is  the  act  of  the  original 
"  creditor,"  or  that  the  person  otherwise  standing  in  the 
shoes  of  such  original  "  creditor  "  is  the  legal  represen- 
tative of  or  substitute  for  him,  to  whom  performance 
should  be  rendered. 

The  "  debtor  "  must  also  be  clear  that  the  fund  is 
sufficiently  well  indicated,  otherwise  he  may  pay  wrong- 
fuUy. 

Further,  he  cannot  demand  an  indemnity  from  the 
assignee  or  other  "  creditor " ;  and  if  he  pays  the 
assignor,  he  can  be  compelled  to  pay  over  again  to 
the  assignee  (a). 

If  a  document  relied  on  as  an  assignment  be  addressed 
by  the  assignor  neither  to  his  creditor  nor  to  his 
"  debtor,"  but  only  to  some  agent  of  his  own,  such  as  a 
solicitor,  rent-collector,  or  bailiff,  bidding  him  to  pay  a 
certain  debt  out  of  a  certain  fund,  it  is  not  an  assign- 
ment at  all,  but  only  a  power  of  attorney  (b) .  It  is  a 
mere  mandate  and  gives  the  "  creditor "  no  definite 

(a)  Jones  v.  Farrell,  1  De  Gr.  &  v.  Wootttm,  16  Beav.  197.  Cp. 
J.  208.  Malcolm  v.  Scott,  3  Ha.  39  ;  Jones 

[b)  Sodick  V.  Gandell,  1  De  G.  v.  Starkey,  16  Jur.  610  ;  Field  \. 
M.  &  a.  763  ;  Bell  v.  L.  ^  N.  W.  Megaw,  L.  E.  4  C.  P.  660  ; 
Mail.  Co.,  15  Beav.  548  ;  Morrell  Pcrcival  v.  Dunn,  29  Oh.  D.  128. 
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charge  upon  or  right  to  that  specific  fund,  and  until  i 
is  communicated  to  the  creditor,  and  assented  to  by  him 
it  is  revocable  (c).  The  bankruptcy  or  death  of  th( 
principal  will  operate  as  such  a  revocation  (d). 

As  to  "whether  and  vfhen  an  assignment  is  valid  oi 
not,  see  the  eases  cited  in  the  former  chapters  on  th< 
Assignability  of  Choses  in  Action  (e). 

But  it  is  to  be  observed  here,  the  presence  of  a  tern 
in  a  contract,  that  "  it  shall  not  be  assignable  in  anj 
case  whatever,"  wiU  not  prevent  an  assignment  of  al 
the  beneficial  interest  thereunder  being  effected  (/) 
Further,  it  must  be  remembered  that  in  respect  of  al 
cases  not  falling  within  the  operation  of  the  Judicatur* 
Act,  1873,  or  that  of  some  other  statutory  enactmem 
regulating  the  assignment,  of  choses  in  action,  no  forma 
notice  in  writing  is  necessary  to  the  "  debtor  " ;  and  h( 
will  be  bound  by  the  assignment  (which,  also,  need  noi 
be  in  writing,  or  if  in  writing,  in  no  particular  form)  bj 
the  merest  notice  possible  as  in  the  old  days  and  unde: 
the  old  cases.  That  is  to  say,  a  chance  report  in  i 
newspaper,  a  casual  conversation  with  someone  lonj 
ago  and  long  forgotten,  may  render  the  "  debtor ' 
responsible  to  the  new  "  creditor,"  and  liable  to  paj 
twice  if  he  has  paid  another. 

As  to  what  notice  and  other  formalities  are  requisit 
in  cases  under  the  Judicature  Act,  see  reference  theret( 
inBk.  III.,  Oh.  II.  (^). 

As  to  the  "debtor's"  right  of  set-off  and  other  defence 
known  as  "  the  equities,"  see  Bk.  II.,  Ch.  II.  (h). 

Generally  speaking,  where  there  are  adverse  claims 
the  "  debtor  "  may  pay  the  money  into  Court,  or  brinj 
the  claimants  to  an  issue  (i) . 

(c)  Scott  V.  Forcher,  3  Mer.  652 ;  («)  Ante,  Bk.  II.— Bk.  IV. 
17  E.  K.  161 ;  Grcenway^.Atkm-  ifs  j„  ^^  Turcan,  40  Cli.  D.  S 
son,  29  W.  R.  660.                                    )    '    .    ,  ,„,  ' 

(d)  M  parU  Sail,    10  Cli.  D.  ^  ^«^*>  P'  1®^. 
616  ;  In  re  Russell,  37  Sol.  J.  212.  (*)  ^«<«)  P-  104. 

But  see  Fitzgerald  v.  Stewart,  2  (»)  Posi,  "  Praotioe,"  Bk.  VII. 

Russ.  &  M.  457.  Ch.  II. 
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The  subject  of  priority  of  notice  treated  herein  {j)  is 
of  great  importance,  and  sometimes  of  difficulty,  to  the 
"  debtor,"  and  care  must  be  taken  in  determining  aright 
■who  is  the  person  entitled  to  priority  by  reason  of  priority 
of  such  notice.  And  here  let  it  be  remembered  that 
matter  of  priority  is  not  affected  by  the  question  as  to 
whether  the  interest  of  the  assignor  is  vested  or  con- 
tingent, present  or  reversionary  (/i-).  Priority  in  such 
cases  depends  simply  and  solely  on  priority  of  notice  (1). 
A  second  assignee  giving  notice  of  his  assignment 
will  be  equally  entitled  to  priority  when  he  has  taken 
such  assignment  from  the  legal  personal  representative 
of  the  cestui  que  trust  who  made  the  assignment  to  a 
first  assignee  (ot)  . 

Neither  debtors,  fundholders,  nor  trustees  of  any  kind 
are  under  any  obligation  to  answer  inquiries  as  to 
existing  incumbrances  {n) . 

Notice  of  an  assignment  need  not  be  given  by  any 
particular  person  ;  neither  by  the  assignor  nor  assignee ; 
it  win  be  sufficient  by  whomsoever  it  be  given,  and  will 
bind  the  "  debtor  "  (o). 

When  the  assigned  funds  are  affected  by  successive 
trusts,  notice  must  be  given  to  the  trustees  for  the 
assig-nor,  not  to  the  trustees  of  the  original  settlement, 
although  it  may  happen  that  the  latter  have  the  actual 
control  of  the  funds  ( p) . 

Notice  of  assignment  of  personalty  vested  in  trustees, 
or  of  debts,  should  be  given  to  all  the  trustees  or  debtors 
in  writing  [q) . 

New  trustees  are  not  affected  by  the  notice  of  an 
assignment  of  the  funds  comprised  in  the  settlement 

U)  Bk.   II.,   Ch.   II.,  p.   86;  in)  Low  v.  Bomerie,  (1891)   3 

Bk.  III.,  Ch.  II.,  p.  176.  Ch.  82 ;  He  Tillott,  (1892)  1  Ch.  88. 

{k)  Dearie  v.  Sail,  3  Kuas.  1  ;  (o)  Lloyd  r.  Banks,  L.  K.  3  Ch. 

27  R.R.I.  Ap.    488.      And   see    "Notice" 

[1)   Ward  T.   Buncomte,  (1893)  under  Judicature  Act,  supra. 

Ap.  Ca.  390.     But  see  references  ,   .  g^    j^^„^  ^   g^,^„   (Iggg,  2 

in  n.  (j),  supra.                      '  qj^  {^g_ 

(m)  He  Freshfields    Trusts,    11  ,,T,ir77.»T-oT     ion 

Ch  I)   198  (*)  ^^         '  ^ 
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given  to  their  predecessors,  nor  are  they  hound  t( 
inquire  from  them  whether  they  have  received  notici 
of  any  incumhrances ;  nor  will  the  new  trustees  incu; 
any  liability  if  they,  without  fresh  notice  of  th( 
assignment,  &c.,  distribute  the  trust  funds  ]>efor( 
receiving  any  such  notice;  and  a  subsequent  incum 
braneer  who  gives  notice  to  them  may  gain  priority  ovei] 
a  former  incumbrancer  who  merely  gave  notice  to  th( 
new  trustees'  predecessors  (r). 

A  trustee  who  receives  notice  of  an  assignment  of  th( 
trust  fund  effected  by  the  cestui  que  trust,  is  not,  in  thi 
absence  of  inquiry,  bound  to  inform  the  person  giving 
him  the  notice,  that  he  himself  has  a  prior  assignment 
and  merely  omitting  to  give  such  information  will  no 
postpone  the  trustees'  right  of  priority  (s). 

Where  notices  of  assignment  are  simultaneous,  th 
assignments  will  take  priority  according  to  their  respec 
tive  dates  of  execution  {t). 

Notice  of  assignment  given  to  the  solicitors  of  trustee 
will  only  be  effectual  and  valid  if  the  former  are  actual! 
authorized  as  agents  to  receive  such  notice  (m). 

The  principle  laid  down  in  Dearie  v.  Sail,  as  to  th 
effect  of  notice  in  the  determination  of  priority  of  equi1 
able  rights,  does  not  affect  or  apply  to  joint  stoc 
companies  registered  under  the  Companies  Act  c 
1862  (p) ;  on  the  other  hand,  the  directors  and  seoretar 
of  a  company  might  possibly  be  held  personally  liah 
if,  disregarding  a  notice  of  a  trust  as  to  shares,  the 
permitted  such  shares  to  be  transferred  contrary  to  sue 
notice  iio). 

Notice  given  to  the  proper  officers  of  the  compan; 

(r)  Phipps  V.  Lovegrove,  L.  R.  (m)  Saffron  Walden,  ^c.   Co. 

16  Eq.  80 ;  Newman  v.  Newman,  Sayner,    14    Ch.    D.    406,    411 

28    0.    D.    678.      Op.    Ward  t.  Arden  v.  Arden,  29  Ch.  D.  70: 

Duncomie,  supra  (pp.  394,  395).  Re  Frewen,  60  L.  T.  953;  JSnglis 

,  .    -n    r  c  r-iu    -r>   ci  #"•    Investment    Co.   v.    Brunto 

(s)  Se  Lewer,  5  Ch.  D.  61.  ^^392^  2  Q.  B.  706. 

(<)   Calisher  v.  Forbes,  L.  R.  7  {v)  Companies  Act,  1862,  s.  3 

Ch.  Ap.  109  ;   Johnstone  v.  Cox,  (w)  Healj  on  Companies,  oit 

16Ch.  D.  571.  IWh.  &T.  126. 
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such  as  the  secretary  {x),  or  a  director  and  actuary  (y), 
or  a  director  and  auditor  (s),  has  been  held  to  he  good. 
Even  a  verbal  notice  to  a  board  of  directors  in  the  way 
of  business  has  been  held  good  (a)  ;  but  not  in  course  of 
a  casual  conversation  with  a  clerk  in  the  company's 
service  {h). 

The  Eules  of  the  Supreme  Court  direct  that — 

Service  of  an  order  that  debts,  due  or  accruing  to  the 
debtor,  liable  under  a  judgment  or  order,  shall  be 
attached,  or  notice  thereof  to  the  garnishee,  in  such 
manner  as  the  Court  or  judge  shall  direct,  shall  bind 
such  debts  in  his  hands  (c). 

If  a  garnishee  neither  forthwith  pays  the  amount 
due  from  him  to  the  debtor  into  Court  (or  an  amount 
equal  to  the  judgment  or  order),  nor  disputes  the  debt 
alleged  to  be  due  from  him,  nor  appears  upon  summons, 
the  Court  or  judge  may  order  execution  to  be  levied 
against  him  for  the  amount  alleged  to  be  due  from 
him,  or  for  the  amount  necessary  to  satisfy  the  judgment 
or  order  {d). 

If  the  garnishee  disputes  his  liability  the  Court  or 
judge  may  order  an  issue  to  try  such  liability  (e). 

If  the  garnishee  suggests  that  the  debt  due  by  him 
is  due  to  someone  else,  the  Court  or  judge  may  order 
that  third  person  to  appear  and  state  the  nature  of  his 
claim  (/)  ;  with  which  matter  the  Court  or  judge  may 
deal  and  direct  as  is  fit  (g). 

Payment  made  by,  or  execution  levied  upon,  the 
garnishee  under  any  such  proceeding  as  aforesaid, 
shall  be  a  vaHd  discharge  to  him  as  against  the  debtor. 


(x)  Societe  Generale  de  Faris  v.  [b]  Mx  parte  Carbis,  4  Deac.  & 

Tramways,  ^c,  14  Q.  B.  D.  424.  Ch.  354  ;   SocieU  Generale  de  Paris 

{y)  Ex  parte  Hennessey,  1  Con.  v.  Tramways,  supra. 
&  Law.  559.  (c)  Ord.  XLV.  i.  2. 

(z)  Ex  parte  Waithman,  iDeao.  u\  xd  i    3 

&  Ch.  412.  ,.    J,        . 

(a)  Re  Agra  Bank,  L.  R.  3  Ch.  ,L     '!"    ' 

Ap.  555  ;  Alletson   v.   Chichester,  (/ )  -'«■  ^-  °- 

Jj.  R.  10  C.  P.  319.  (g)  Id.  r.  6. 
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liable  under  a  judgment  or  order,  to  the  amount  paid 
or  levied,  although  such  proceeding  may  he  set  aside,  or 
the  judgment  or  order  reversed  {h). 

Costs  of  such  proceedings  are  in  the  discretion  of  the 
Court  or  judge  («'). 

The  judgment  or  order  (by  virtue  of  which  garnishee 
proceedings  are  permissible)  must  be  one  for  "  recovery 
or  payment  of  money  " ;  an  order  for  mere  payment 
into  Court  is  not  one  which  can  be  enforced  by  garnishee 
proceedings  (/).  Equitable  as  well  as  legal  debts  are 
attachable  (k). 

The  debt  must  be  actually  due  from  the  garnishee, 
either  presently  payable,  or  presently  due,  though  pay- 
able at  a  future  day,  i.e.,  debitum  in  prcesenti,  solvendum 
infuturo  (l). 

Money  paid  into  Court  is  not  attachable  {m) ;  but 
money  iu  the  hands  of  the  sheriff  is  (ft)  ;  debts  due 
jointly  are  not  attachable  (o) ;  nor  an  income  of  trust 
funds  for  a  married  woman  which  she  is  restrained  from 
anticipating  (p)  ;  nor  wages  of  servants,  labourers,  and 
workmen  (q) ;  nor  wages  of  seamen  (r)  ;  nor,  generally, 
pensions  («),  for  pensions  not  assignable  are  not  attach- 
able (s). 


(A)  Ord.  XLV.  r.  7.  Mine  Co.,  13  Q.  B.  D.  535.    But 

(i)  Id.  r.  9.  see   Beasley    t.   Honey,    (1891)    1 

\j)  In  re  Greer,   (1895)  2  Ch.  Q.  B.  509;  and  Ord.  XLVIIU. 

217.     See  Solthy  v.  Hodgson,  24  r.  9. 
Q.  B.  D.  103.  {p)  Chapman  v.  Biggs,  11  Q.  B. 

(4)  In  re  Cowan's  Estate,  liCh.  D.  27.    'Rut  Bee  GahnoyeY.  Cowan, 

D.    638;     Webb    v.    Stenton,    11  58  L.  J.  Ch.  769  ;  Bood-Barrs\. 

Q.  B.  D.  518.  Heriot,  (1896)  Ap.  Ca.  174. 

{t)   Webb    T.     Stenton,    supra  ;  (y)  33  &  34  Vict.  c.  30 ;  Gordon 

Jones  V.  Thompson,  El.  B.  &  E.  v.  Jennings,  9  Q.  B.  D.  45  ;  Booth 

63  ;  Tapp  v.  Jones,  L.  R.  10  Q.  B.  v.  Trail,  12  Q.  B.  D.  8. 
591.  ()■)  57  &  58  Vict.  c.  60,  e.  163. 

[m]  Stevens  v.  Phillips,  L.   E.  (s)  28  &  29  Viet.  o.  73,  s.  4  ; 

10    Ch.    Ap.    417  ;    Dolphin    v.  34  &  35  Viot.  c.  44  ;  44  &  45  Viot. 

Layton,  4  C.  P.  D.  130  ;  Front  v.  o.  58,  8.  141.     See  also  Apthorpe 

Gregory,  24  Q.  B.  D.  281.  v.  Apthorpe,  12  P.  D.  192 ;  Lucas 

(n)  Murray  T.  Simpson,    8   Ir.  v.  Harris,  18  Q.  B.  D.  127,  136, 

K.  C.  L.  App.  xlv  ;  In  re  Greer,  136.   SeealsoBk.IV.,Ch.III.,on 

supra.  Choses  in  Action  never  Assign- 

(o)  Maedonald  v.  Taequah  Gold  able,  a»<e,  p.  269.  For  the  general 


OF  DEBTORS,  TRUSTEES,  ETC.  337 

Tlie  order  for  attachment  does  not  transfer  the  debt 
in  the  sense  of  making  the  garnishor  a  creditor  and  the 
garnishee  his  debtor ;  consequently  a  debt  attached  is 
not  attachable  by  a  judgment  creditor  of  the  gar- 
nishor {t). 

The  garnishee  is  bound  the  moment  he  is  served  by 
the  order  nisi,  and  not  until  then  {u). 

The  attachment  is  completed  by  the  actual  receipt  of 
the  debt  [v). 

A  garnishee  order  absolute  is  not  a  "final  judgment" 
within  Bankruptcy  Act,  1883,  sect.  4  (1)  (g),  upon 
which  a  bankruptcy  notice  can  be  grounded  {w). 

The  lien  of  a  solicitor  for  his  costs  of  recovering  or 
preserving  the  property  takes  priority  over  a  garnishee 
order  {x) ;  but  otherwise,  as  to  general  lien  {y). 

Lastly,  it  is  to  be  observed  that  the  garnishee  is 
unconditionally  released  from  all  liability  by  paying 
the  amount  attached  into  Court  under  and  in  compliance 
with  the  order  nisi ;  that  if  he  omits  to  do  so  an  order 
for  execution  may  issue  against  him ;  and  that  if  he 
contests  the  claim  he  may  be  held  liable  for  all  the  costs 
occasioned  by  his  disputing  the  liability  to  pay. 

subject  of  debts  attachable  or  not,  (2);  Butler  y.  Wearing,  17  Q.  B. 

seeOababe,  Attachment  of  Debts;  D.  182  ;  In  re  Trehearne,  63  L.  T. 

Anderson,  Execution ;   Edwards,  323. 
Execution.  (w)  Ex  parte  Chinery,  12  Q.  B. 

{t)  ChattertmiY.  Watney,  17  Oh.  D.  342  ;  In  re  Connan,  20  Q.  B.  D. 

D.  259  ;  In  re  Combined  Weighing  690  ;   In  re    Combined   Weighing, 

S;  Advertising  Machine  Co.,  43  Ch.  S;e.  Co.,  supra. 
D.  99,  105,  106  ;   Cooper  v.  LoM)-  {x)  Hallow  v.  Garrold,  13  Q.  B. 

son,  6  T.  L.  E.  34.  D.  543  ;   The  Leader,  L.  B.  2  Ad. 

[u)  In  re  Stanhope  Silhstone  Col-  &  Ec.    314;    Birchall  v.   Fugin, 

lieries  Co.,  11  Ch.  D.  160  ;  Bamer  L.  E,.  10  C.  P.  397. 
T.  9iUs,  11  Ch.  D.  942.  {y)  Bough  v.  Edwards,  26  L.  J. 

(»)  Bkoy.  Act,  1883,  s.  45  (1),  Ex.  54. 
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CHAPTER  III. 

OF  ASSIGNEES  ;   AND  HEREIN  OF  TITLE. 

As  the  previous  chapters  of  this  work  will  hav 
demonstrated,  there  are  many  questions  to  which  ai 
intending  assignee  will  need  an  answer  previously  ti 
entering  into  a  contract  for  the  assignment  of  a  chosi 
in  action. 

Doubtless  the  first  question  will  he,  Is  the  chose  ii 
action  assignable  ?  and  this  must  be  answered  in  thi 
light  of  the  foregoing  cases.  Next  he  will  wish  t( 
know  what  title  the  intending  assignor  has  in  the  sub 
ject-matter  ;  with  this  point  we  shall  deal  subsequently 
in  this  chapter.  Assured  of  the  assignability  of  th^ 
chose  in  action  and  that  the  assignor  has  a  good  titl 
thereto,  the  assignee  will  require  to  know  whether  th 
person  by  whom  payment  is  to  be  made  is  reasonably 
solvent,  and  what  chances  there  are  of  recovery  in  thi 
event  of  the  necessity  to  have  recourse  to  proceedings 
and  to  what  equities  (if  any)  the  assignment  will  o: 
may  be  subject.  He  may  also  think  it  well  to  conside 
whether  the  chose  in  action  is  one  which  has  been  o: 
may  be  held  to  fall  within  the  operation  of  the  Judiea 
ture  Act,  1873,  and  therefore  to  need  strict  complianc 
with  all  the  formalities  therein  enacted.  The  intendin; 
assignee  will  also  be  desirous  of  ascertaining  whethe 
there  is  already  any  charge  effected  in  respect  of  th 
subject-matter  of  the  proposed  assignment,  and,  if  any 
the  amount  and  terms  and  conditions  of  such  charge. 

With  regard  to  title,  it  is,  of  course,  obviousl; 
necessary  for  the  intending  assignee  to  satisfy  himsel 
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as  to  ■  the  assignor's  stability,  bona  fides  and  position 
generally,  and  to  remember  the  effect  of  the  various 
statutory  enactments  herein  contained  affecting  the  dis- 
position of  choses  in  action.  The  following  points  are 
also  worthy  to  be  considered. 

Anyone  who  has  a  voidable  title  to  goods  may,  before 
his  title  is  avoided,  dispose  of  them  for  value  to  another, 
who  takes  them  in  good  faith,  without  notice  of  defect 
in  the  assignor's  title,  and  the  assignee  will  thereby 
acquire  a  valid  title  to  such  goods  (a). 

A  valid  title  may  be  acquired  from  one  who  is  not 
their  owner,  by  reason  of  the  law  of  estoppel  (5). 

A  good  title  may  also  be  acquired  to  chattels  in  a 
foreign  country  by  any  transaction  in  respect  of  them, 
which,  by  the  law  of  that  place,  confers  a  good  and  valid 
title  to  them  in  rem ;  and  this  title  will  be  valid  even 
if  the  chattel  be  brought  to  England  (c). 

Similarly,  a  bmia  fide  indorsement  and  delivery  for 
value  of  a  bill  of  lading  by  a  buyer  of  goods  forwarded 
by  sea,  confers  a  good  title  on  the  indorsee  innocent  of 
the  imperfect  title  of  the  indorser  who  has  not  paid  for 
them.  For  such  an  indorsement  defeats  the  unpaid 
vendor's  right  of  stoppage  in  transitu  {d). 

By  the  Statute  of  Limitations  all  actions  for  trespass, 
detinue,  and  replevin  for  goods  or  cattle  must  be  brought 
within  six  years  next  after  the  cause  of  action,  subject 
to  the  following  extension  of  time.  If  the  person 
entitled  to  any  such  action  be  under  age,  feme  covert,  or 
non  compos  mentis,  such  person  shall  be  at  liberty  to 
bring  the  same  action  within  six  years  after  the  removal 
of  the  disability  (e).     The  time  within  which  actions 

(a)  WhiUY.  Garden,  10  C.  B.  R.  (46  &  47  Viot.  o.  52),  s.  44. 

919.     And  see  Cwndy  v.  Lindsay,  (c)  Williams  [1894],  Pars.  Pro. 

3    App.    Ca.    459 ;     Vilmont    v.  "513. 

BentUy,  18  Q.  B.  J).  322;  56  &  [d)  Lic!ebarrowY.Mason,2T.R. 

67  Vict.  0.  71,  s.  23.  63;    Sx  parte    Goldmg,   Bans  ^• 

lb)  Fickard  v.  Sears,  4  A.  &  E.  Co.,  13  Ch.  D.  628. 

448  ;  Goodwin  v.  Roberts,  1  App.  (e)  Stat.  21  Jae.  I.  o.  16,  ss.  3, 

Ca    476.      And   see  Bkoy.  Act  7;    19  &  20  Viot.  c.  97,  ss.  10, 

22  (2) 
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may  be  brought  on  ohoses  in  action,  generally,  depeni 
partly  upon  the  nature  of  the  chose  in  action  and  part 
upon  that  of  the  document  of  title,  or  kind  of  securii 
relied  on  by  the  owner  of  the  chose  in  action.  Thu 
to  enforce  payment  of  money  secured  by  mortgaj 
deeds,  judgment  (/)  or  lien,  or  charged  upon  or  pa; 
able  out  of  any  real  estate,  or  any  legacy  {g),  the  actic 
must  be  brought  within  twelve  years  (h)  next  after 
present  right  to  receive  the  same  should  have  accrue 
to  some  person  capable  of  giving  a  discharge  for  ( 
release  of  the  same.  But  if  in  the  meantime  there  1 
payment  of  principal  or  part  thereof,  or  of  interes 
or  a  written  acknowledgment  of  the  liability,  the 
twelve  years  from  such  payment  or  other  acknowledj 
ment(«). 

It  seems  that  a  period  of  twenty  years  is  similarl 
given  for  recovery  of  the  personal  estate  or  any  shai 
in  the  personal  estate  of  a  person  dying  intestate  {j). 

For  an  action  of  debt  for  rent  secured  upon  an  ii 
denture  of  demise,  or  money  secured  by  bond  or  oth( 
specialty,  but  not  charged  upon  or  payable  out  of  an 
land  or  rent  [k),  or  money  secured  by  a  recognizance, 
similar  period  of  twenty  years  with  similar  extei 
sions  {I ) . 

But  actions  for  arrears  of  dower,  and  damages  o 
account  thereof,  can  only  be  brought  within  six  yeaj 
after  such  were  due  {I),  and  no  provision  is  made  for  a 


12;    WilkimonM.  Verity,  Ij.'B,.  6  518,  519;   Darby  &  Bosanque 

C.  P.  206  ;    Miller  v.  Dell,  (1891)  Statute   of    Limitations    [1893 

1  Q.  B.  468.  172. 

(/)   Watson  V.  Birch,  15  Sim.  (k)  Freeman  v.  Stacy,  Huttoi 

523.  109 ;  Se  Powers,  30  Ch.  D.  291 

ig)  Sheppard  v.   Sulce,  9  Sim.  3   &  4  Will.  IV.  o.  42,  es.  3,  i 

667  ;    Se    Davis,    (1891)    3    Ch.  19  &  20  Vict.  c.  97,  s.  10  ;  Fan 

119.  V.    Bingham,    17    W.    B.    41£ 

(h)  37  &  38  Vict.  u.  67,  ss.  8,  Roddam  v.  Morley,  1  De  G.  &  ; 

12.  1  ;   Moodie   t.  Banister,  i  Drev 

[i]  Lord  St.  John  v.  Boiighton,  432  ;   Voope  v.  Creisuell,  L.  R. 

9   Sim.  219;   Blair  v.  Nugent,  3  Ch.    Ap.    112;    DM   v.    Wal/ce 

Jones  &  Lat.  673,  677.  (1893)  2  Ch.  429. 

U)  Williams  [1894],  Pers.  Pro.  (1)  3  &  4  Wm.  IV.  o.  27,  s.  4! 
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extension  of  time  in  consequence  of  written  acknowledg- 
ment (m). 

Actions  for  arrears  of  rent  or  of  interest  in  respect  of 
any  sum  of  money  charged  upon  or  payable  out  of  any 
real  estate  or  in  respect  of  any  legacy  must  be  brought 
within  six  years  next  after  the  same  shall  have  become 
due  or  next  after  a  written  acknowledgment  of  lia- 
bility (n). 

But  if  such  arrears  were  secured  to  the  claimant  (o) 
by  indenture  of  demise  (^),  or  by  bond  or  other 
specialty  [q),  then  tiventy  years  was  formerly  the 
period,  but  now  it  seems  questionable  whether  or  not  the 
period  has  been  reduced  to  twelve  years  (r). 

A  mortgagee's  remedy  on  the  mortgagor's  covenant 
for  payment  in  the  mortgage  deed  may  now  be  barred 
in  twelve  years  as  well  as  his  remedy  against  the 
land  (s) ;  and  the  same  observation  applies  to  the  case 
of  the  mortgagor's  contract  for  payment  being  contained 
in  a  separate  deed  {t).  Payment  of  interest  by  a  mort- 
gagee keeps  alive  the  remedy  against  a  surety  {u). 
The  recovery  of  a  legacy  is  barred  in  twelve  years, 
unless  it  be  secured  by  an  express  trust  (v)  ;  and  any 
judgment,  it  would  seem,  may  now  be  barred  in  twelve 
years,  though  it  do  not  operate  as  a  charge  on  land  {lo). 

Where  a  mortgagee  or  other  incumbrancer  has  been 
in  possession  of  any  real  estate  within  one  year  next 


(m)  Darby  &  Bosanquet,  218.  De  G-.  &  Sm.    240 ;    Sinclair  v. 

(n)  3  &  4  "Will.  IV.  c.  27,  s.  42 ;  Jackson,  17  Beav.  405  ;  Williams, 

Bodges  T.    Croydon    Canal   Co.,  3  Pers.  Pro.  521,  and  note  thereto. 
Bear.   86  ;   Francis  v.   Grover,   5  (r)  Sutton  v.  Sutton,  22  Ch.  D. 

Ha.  39 ;  Eumfrey  v.  Gery,  7  0.  B.  511 ;  Fearnside  v.  Flint,  22  Ch.  D. 

R.    567  ;    Bowyer   t.    Woodman,  679  ;  Donegal  v.  Neil,  16  L.  R.  Ir. 

L.  R.  3  Eq.  313.  309  ;    Darby  &  Bosanquet,   141, 

(o)  Sughes  v.  Kelly,  3  Dru.  &  168. 
"^.  482.  (s)  Sutton  t.  Sutton,  supra. 

(r>)  Paget    v.    Foley,    2    Bing.  [t)  FearnsideY.  Flint,  supra. 

N   C.  679.  M  Re  Frisby,  43  Ch.  D.  106. 

(?)  3  &4  Will.  IV.  0.  42,  ».  3;  {v)    Re    Davis,    (1891)    3    Ch. 

Sims  V.   Thomas,   12  Ad.  &  El.  119. 

536;  Hunter  t.  Nockolds,  1  Mao.  («•)  Jay  v.  Johnstone,  (1893)   1 

&  Gord.  640  ;  Elvy  v.  Norwood,  5  Q.  B.  189. 
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before  the  proceedings  of  a  subsequent  mortgagee  c 
ineumbrancer,  the  latter  may  recover  the  arrears  ( 
interest  which  may  have  become  due  to  him  during  tt 
whole  time  that  the  prior  mortgagee  or  incumbrancf 
was  in  possession  («). 

Choses  in  action  consisting  of  simple  contract  debi 
must  be  sued  for  within  a  period  of  six  years  next  aUx 
the  cause  of  action  arose,  or  within  the  extended  tin 
allowed  for  removal  of  disabilities  (y) ;  and  the  perio 
may  date  from  part  payment  of  principal  or  interest,  f 
well  as  from  written  acknowledgment  (s) . 

Actions  for  debt  upon  any  award  where  the  sul 
mission  is  not  by  specialty,  or  for  any  fine  due  i 
respect  of  copyholds,  or  for  an  escape,  or  for  mone 
levied  on  a  Ji.  fa.,  where  not  claimed  under  seal,  mu 
be  brought  within  six  years,  or  similarly  extende 
period  (a). 

For  actions  for  penalties,  damages,  or  sums  of  mone 
given  to  a  person  grieved  by  any  statute  now  or  hen 
after  to  be  in  force,  the  limit  is  ttvo  years  after  right  1 
briag  them  has  arisen,  subject  to  proviso  for  disabilitie 
and  subject  also  to  the  provision  as  to  any  other  peric 
which  may  be  mentioned  in  any  particular  enactment  {a 

Actions  for  slander  where  the  words  are  not  of  then 
selves  actionable  without  special  damage  must  be  broug] 
within  six  years  of  happening  of  the  damage  {b),  othe 
wise  two  years  (c) ;  for  assault,  battery,  wounding,  > 
imprisoning,  within /owr  years  (d). 

Death  of  the  creditor  makes  no  difference  to  tl 


{x)  3  &  4  Wm.  IV.  c.  27,  s.  42 ;  («)   3   &  4  WiU.   IV.   u.   4 

Wms.  Pers.  Pro.  521.  ss.  3,  4. 

(j/)  21  Jac.  I.  0.  16,  ss.  3,  7  ;  (J)  Satmders  v.  Edwards,  1  Si 

19  &  20  Vict.  0.  97,  ss.  10, 12, 13.  95  ;   Browne  v.  Gibhom,   1   SaJ 

See  also  9  Geo.  IV.  c.  14,  s.  1  ;  206  ;     Topsail  v.    Edwards,    Ci 

Darty    &  Bosanquet,    3,    7,   65,  Car.  163  ;  Barby  &  Bosanquet, 

107.  Odgers,  Libel,  520. 

(z)  See  n.   (y) ;    and  Waugh,  v.  (c)  21  Jao.  I.  o.    16,  ss.  3, 

Cope,    6    M.    &   W.    824,    839 ;  amended  by  19  &  20  Viet.  c.  i 

Morgtm  v.  jRowlands,  L  E.  7  Q.  B.  s.  IQ. 

493.  {d)  Id.;  Darby  &  Boaamquet, 
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running  of  the  statute  if  the  cause  of  action  accrued  in 
lifetime  of  the  deceased ;  but  if  it  does  not  arise  until 
after  his  decease,  the  time  will  only  begin  to  count 
from  grant  of  letters  of  administration  (e).  Death  of 
debtor  makes  no  difference  either  way  (/) . 

Formerly,  if,  by  his  will,  a  debtor  charged  his  real 
estate  with  the  payment  of  his  debts,  or  if  he  did  so 
by  an  express  trust,  he  would  thereby  prevent  the 
operation  of  the  statute  against  all  such  debts  as  had 
not  been  barred  thereby  during  his  lifetime  (g) ;  but 
now  they  will  be  barrable  after  twelve  years  from 
operation  of  the  statute  (h). 

If  dividends  upon  any  stock  subject  to  the  National 
Debt  Act,  1870,  remain  unclaimed  for  ten  years,  the 
stock  and  dividends  will  be  transferred  to  the  account 
of  the  commissioners  for  the  reduction  of  the  National 
Debt  (?'),  but  re-transferable  on  proof  of  title  (/). 

Similar  provisions  have  been  made  with  respect  to 
unclaimed  dividends  and  stock  of  India  Stock  and 
Consolidated  Stock  of  the  Metropolitan  Board  of  Works, 
and  East  Indian  Railway  Annuities,  and  East  Indian 
Hallway  Debentures  (J). 

For  other  matters  affecting  the  limitations  of  rights 
of  action,  &c.,  reference  should  be  made  to  the  authorities 
cited  below  (k) . 

It  is  obviously  of  the  utmost  importance  that  an 
intending  assignee  should,  as  far  as  he  is  able,  satisfy 
himself  as  to  whether  there  has  been  any  prior  assign- 
ment by  way  of  charge  or  otherwise,  and  whether  the 

(e)  Williams,   Pers.   Pro.  522,  332 ;    Dickinson  v.    Teasdak,    31 

and  cases  cited  ;  Darby  &  Bosan-  Beav.  511;  37  &  38  Vict.  c.  57, 

quet,  49.  ss.  8,  10. 

(/)  Rhodes  \.  Smethurst,  6  M.  (i)  33  &  34  Vict.  c.  71,  ss.  3, 

&  "W.  351 ;   Freake  t.  Granefeldt,  51,  64,  68. 

3   My.    &  Or.   499;    Swindell  v.  {j)  See  ante,  pp.   119   et  scq., 


..^,  18  Q.  B.  D.  250.  181  et  seq. 

„,  Burke  v.  Jones,  2  V.  &  B.  (k)  Darby  &  Bosanquet,  Statute 

276 ;  13  K.  E.  83 ;  OrallanY.  Oullon,  of  Limitations  [1893]  :  Williams, 

3  Beav.  1 ;  Sughesv.  Wynne,  T.  &  Pers.  Pro.  [1894]  ;  Pollock,  Torts 

E.  307,  309  ;  Williams,  Pers.  Pro.  &  Contracts  ;  Leake,  Contracts  ; 

623.  Addison,    Torta    &     Contracts  ; 

(A)  Jmquet  v.  Jacquet,  27  Beav.  Goodeve,  Pers.  Pro. 
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cbose  in  action  is  at  the  present  moment  free  from  all 
incumbrance  or  not.  He  may  obtain  tbis  from  tbe 
assignor,  and  in  some  cases  be  may,  for  many  reasons, 
be  obliged  to  rely  upon  bis  word  and  run  tbe  risk  oi 
tbe  contrary ;  but  wberever  it  is  possible  and  practicable, 
tbe  intending  assignor  sbould  ascertain  in  writing  (/) 
from  tbe  person  or  persons  liable  to  pay  wbetber  tbe 
subject-matter  of  tbe  proposed  assignment  is  owing  oi 
payable  by  him  or  them,  and  wbetber  be  or  they  bav€ 
received  notice  of  any  prior  charge  upon,  disposition  of, 
or  dealing  with  the  same.  When  be  has  obtained  this, 
he  sbould  see  that  tbe  assignment  is  drawn  by  tbe 
assignor  in  such  manner  as  to  effect,  as  far  as  an  assign- 
ment can,  a  transfer  of  all  those  rights  in  respect  of  the 
subject-matter  which  the  assignee  desires  to  enforce 
against  the  person  liable  to  perform  tbe  corresponding 
obligations,  and  that  it  is  coupled  with  a  power  oJ 
attorney  sufSciently  comprehensive  to  cover  all  emer- 
gencies and  to  clothe  him  with  full  power  to  sue  for, 
demand,  and  appropriate  to  bis  own  use  tbe  subject- 
matter  of  the  assignment,  and  an  indemnity  against  all 
loss  in  the  event  of  his  failing  to  prove  tbe  claim  to  tbe 
subject-matter. 

When  the  assignment  is  completed  tbe  assignee 
sbould  make  it  bis  immediate  business  to  communicate 
the  purport  of  the  transaction  to  tbe  person  or  persom 
liable  to  pay.  And  here  let  it  be  said  that  nothing  less 
than  actually  bringing  tbe  matter  before  such  persoi 
or  persons  sbould  be  relied  upon  as  sufficiently  safe.  Fo] 
tbis  purpose  a  written  notice  clearly  reciting  tbe  date,  pax' 
ties,  and  purport  (anyway,  so  far  as  the  subject-matter 
the  chose  in  action,  is  concerned)  of  the  assignment,  sboulc 
be  drawn.  This  notice  sbould  be  signed,  if  possible 
by  tbe  assignor,  and  served,  if  possible,  upon  th( 
"  debtor  "  or  "  debtors  "  personally ;  and  a  copy  of  the 


(l)  Low  V.   Bouverie,    (1891)  3       W.  101 ;  Sicann  y.  Phillips,  8  Ad 
Ch,  82  ;  Lyde  v,  Barnard,  1  M.  &      &  E,  457. 
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same  kept  and  indorsed  by  the  server  of  the  original. 
This  appears  to  he  the  most  direct  and  effectual  manner 
of  bringing  the  assignment  to  the  knowledge  of  such 
person  with  a  view  of  fixing  the  funds  in  his  hands. 
There  are,  of  course,  many  other  modes,  viz.,  by  sending 
the  notice  by  registered  letter,  and  obtaining  an  acknow- 
ledgment of  the  same,  or  by  embracing  the  notice  in  an 
application  for  payment,  and  seeking  to  get  the  debtor's 
reply  letter.  But  anything  short  of  personal  service 
will  probably  necessitate  proving  the  handwriting  of 
such  debtor  or  the  questionable  and  rebuttable  assump- 
tion that  he  received  the  notice  because  not  returned,  &c. 

If  the  chose  in  action  assigned  be  a  trust  fund,  notice 
must  be  given  to  the  proper  trustee  or  trustees ;  if  it  be 
a  debt,  then  to  the  debtor ;  if  a  policy  of  assurance, 
then  to  the  oflBce,  and  an  indorsement  thereof  effected 
on  the  policy  by  the  society,  coupled  with  possession  of 
the  policy.  If  it  be  money,  stock,  or  securities  now  in 
Court,  the  assignee  should  generally  obtain  a  stop  order. 
If  shares,  the  assignee  should  obtain  a  transfer  into  his 
own  name,  or  otherwise  mark  his  ownership  of  them ; 
but  see  prior  reference  to  this  {in) . 

If  the  title  to  the  chose  in  action  depends  upon  any 
deed,  will  or  other  document,  the  intending  assignee 
will  be  entitled  to  an  abstract  of  the  document  in  ques- 
tion, and  the  original  deeds  must  be  produced,  or  office 
copies  of  the  wills  for  verification,  as  if  dealing  with 
purely  real  property  (»).  The  assignee  will  also  either 
be  entitled  to  the  possession  of  the  deeds,  or  a  written 
acknowledgment  of  his  right  to  their  production  and  to 
delivery  of  copies  of  the  same. 

In  short,  whatever  the  nature  of  the  chose  in  action, 
the  assignee  is  bound  to  do  all  he  can  to  perfect  and 
assert  his  ownership  over  the  chose  in  action  as 
against  all  other  persons,  in  order  to  protect  any  subse- 

(m)  Bk.  II.,  Ch.  II.  &  III.  WiUiams,   Pers.    Pro.   631 ;    E. 

(n)  Sobson  v.  Bell,  2  Beav.  17  ;       Pro.  542. 
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quent  person  from  being  deceived  as  to  the  owner ;  and 
to  hinder  the  assignor  from  fraudulently  assigning  his 
interest  over  again  to  another  person. 

And  for  that  purpose  one  of  the  absolutely  indis- 
pensable duties  incumbent  upon  him  is  that  of  acquaint- 
ing the  individual,  whoever  he  may  be,  from  whom 
"payment"  is  to  be  demanded,  with  the  fact  of  the 
change  of  ownership  of  the  right  to  recover  the  money 
or  enforce  the  duty  obligatory  upon  him. 

The  assignee  is  generally  entitled  to  all  the  remedies 
of  the  assignor.  If  there  be  collateral  securities,  the 
assignee  will  be  entitled  to  the  possession  and  benefit 
of  them,  unless  it  be  otherwise  arranged  between  the 
parties.  And  the  assignee  should  see  to  it  that  every- 
thing is  done  whereby  the  assignor's  rights  and  remedies 
are  fully  vested  in  him,  and  this  may  include  the  right 
to  use  the  assignor's  name  as  a  party  to  an  action  for 
recovery  of  the  subject-matter  of  the  assignment. 
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Formerly  if  the  interest  assigned  were  an  equitable 
chose  in  action,  the  assignee  could  always  sue  for  its 
recovery  in  his  own  name  in  a  Court  of  Chancery,  and 
by  filing  a  hill  against  the  trustee  could  compel  him  to 
convey  the  legal  estate  to  him  (the  assignee)  without 
making  the  cestui  que  trust,  who  sold  to  him,  a  party 
to  the  suit  {a) . 

So,  if  the  assignment  of  a  personal  contract  be 
defective  in  form  merely,  any  promise  by  the  person 
liable  upon  the  contract  to  pay  the  demand  or  satisfy 
the  claim  in  consideration  that  the  assignee  will  give 
him  time  for  payment,  or  forbear  for  a  particular  period 
from  suing  him,  will  enable  the  assignee  to  maintain 
an  action  in  his  own  name  upon  such  new  contract  or 
promise  {b). 

{a)  Goodsm  v.   miison  [1826],       Stewart  [1875],  W.  N.  69. 
3  Russ.  583.     Cp.  Jones  v.  Farrell  (b)  Addison,  Contracts  [1892], 

[1857],  1  De  G.  &  J.  208.     See      208 ;  Morton  v.  Burn,  7  Ad.  &  E, 


also  Blake  v.  Jones,  3  Anstr.  651 
Cator  T.  Croydon  Canal,  4  Y.  &  C 
Ex.  405,  419  ;  8  Jur.  277,  L.  C. 
Fadwick  v.  Plait,  11  Beav.  503 


19 ;  Meynolds  v.  Prosser,  Hardr. 
71  ;  Forth  v.  Stanton,  1  Saund. 
210,  n.  1,  n.  (a)  ;  Jeffs  v.  Day, 
L.  B.   1   Q.  B.  372  ;    Tatlock  v. 


Fulham  v.  McCarthy,  1  H.  L.  Ca.  Sarris,  3  T.  R.  174,  180  ;  Fairlie 

703  ;   Bagshaw  \.  Eastern    Union  v.  Denton  [1828],  8  B.  &  Cr.  395  ; 

Hail.  Co.,  7  Hare,  114  ;    13  Jur.  Eemp^r.  Watt  [1886],  15  M.  &  "W. 

602 ;     14    Jur.    491  ;     Pigott    v.  672. 
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Or,  if  the  debtor  were  a  party  to,  or  in  any  other 
definite  manner  assented  to,  the  transfer  of  the  debt, 
the  assignee  could  then,  in  his  own  name,  sue  the  debtor 
upon  an  express  or  implied  promise  to  pay  (c) . 

And,  of  course,  the  bond  fide  holder  for  value  of  a 
negotiable  instrument,  could  always  sue  for  the  sum  in 
his  own  name. 

Similarly,  the  various  statutory  enactments  authoris- 
ing the  transfer  of  certain  choses  in  action  have  coupled 
therewith  the  right  for  the  transferee  to  sue  for  the  same 
in  his  own  name  (d ) . 

But  apart  from  the  foregoing  it  was  generally  neces- 
sary and  indispensable  for  the  assignee  to  sue  in  the 
assignor's  name,  or,  at  any  rate  to  make  the  assignor  a 
party  to  the  proceedings  on  one  side  or  the  other  (e). 

Even  where  the  assignor  had  become  bankrupt  the 
action  was  obliged  to  be  brought  in  his  name,  and  not 
in  that  of  the  bankrupt's  assignee  in  bankruptcy,  for 
the  latter  could  only  sue  on  contracts  in  which  the 
bankrupt  was  beneficially  interested  (/)  ;  and  if  after 
a  charter-party  the  owner  assigned  and  then  became 
bankrupt,  he  still  should  sue  {g). 

If  the  assignor  were  dead,  his  executor  or  administrator 
had  to  sue  {h). 

The  principle  upon  which  this  practice  rested  was 
that  the  Court  of  Chancery  aimed  at  doing  complete 
justice  by  deciding  upon  and  settling  the  rights,  of  all 
persons  interested  in  the  subject  of  the  suit,  so  as  to 

(c)  Israel  v.  Douglas,  1  H.  Bl.  (e)    Winch  t.  Keeley,  1   T.  E. 

239  ;    Baron   v.  Husband,  4  B.  &  619  ;   Be  Pothonier  v.  De  Mattos, 

Ad.  611 ;   1  Wli.  &  T.  Eq.  130.  El.  B,  &  E.  467  ;  Master  v.  BulUr, 

{d)  4  Anne,  o.   16,   a.   20;    11  4  T.  R.  340. 

Geo.  11    c    19,   s.    23  ;    Page  v.  (/)    winch    v.    Keeley,   sufira ; 

Earner,   1  B.  &   P.   381,   n.   (a)  ;  Chalmers  v.  Page,   3   B.  &  Aid. 

Phillips  V.  Price,  3  M.  &  Sel.  180  ;  697. 

SI  Geo.  III.  0.  64,  s.  4  ;   6lyn  T.  /  \    c  j.jj         r>     i       -,«  -n,    ■ 

Baker,  13  East,  509 ;  12  R.  E  414.  „  '^)  ^P^"^*  ^-  ^°"'^'''  i"  ^««*' 

But  s^e  WilliamsonV  Thomson,  16  "? '  f,Zl'J°"J{ "^""""r! L^n"?,*' 

Ves.  443 ;  ffCallaghan  v.  Thomond,  *»^  =  ^^^"y-  ^l^^ding  [1844],  17. 

3  Taunt.  82 ;  3  &  4  Anne,  o.  9,  CO  Brandt  v.  Seatig,  2  Moore, 

s.  I;  10  Geo.  IV.  u.  66,  b.  21.  C-  -P-  18*- 
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make  the  performance  of  the  order  of  the  Court  per- 
fectly safe  to  those  who  were  compelled  to  obey  it,  and 
to  prevent  future  litigation  (i).  For  this  purpose,  it 
was  necessary  that  all  persons  materially  interested  in 
the  subject  should  generally  be  made  parties  to  the  suit 
either  as  plaintiffs  or  defendants,  however  numerous 
they  might  be  (/«) .  And  consequently  any  person  coming 
to  the  Court  for  relief  should  bring  before  the  Court  all 
such  persons  as  were  necessary  to  enable  it  to  do  com- 
plete justice ;  and  should  so  far  bind  the  rights  of  aU 
persons  interested  in  the  subject  as  to  render  the  per- 
formance of  the  judgment  which  he  claims  safe  to  the 
party  called  upon  to  perform  it,  by  preventing  his  being 
sued  or  molested  again  respecting  the  same  matter,  and 
should  for  this  purpose  bring  before  the  Court,  either  as 
co-plaintiffs  with  himself,  or  as  defendants,  or  by 
serving  them  with  notice  of  the  judgment  (/),  all 
persons  so  circumstanced  that,  unless  their  rights  were 
bound  by  the  judgment  of  the  Court,  they  might  cause 
future  molestation  or  inconvenience  to  the  party  against 
whom  the  relief  was  sought. 

In  general,  where  a  plaintiff  had  only  an  equitable 
right  in  the  thing  demanded,  the  person  having  the 
legal  right  to  demand  it  should  be  a  party  to  the 
action  ;  for  if  he  were  not,  his  legal  right  would  not  be 
bound  by  the  judgment  (m),  and  he  might,  notwith- 
standing the  success  of  the  plaintiff,  have  it  in  his 
power  to  annoy  the  defendant  by  further  proceed- 
ings (w) . 

So,  a  trustee  or  other  person  in  whom  the  legal 
estate  is  vested,  must  be  made  a  party  in  all  suits 


(j)  Richardson    v.   Hastings,    7  Co.,  supra. 

Beav.  323,  326  ;  Sare  v.  Z.  #  JV.  (;)  Daniel's  Ch.  Prao.  [1882], 

W.  Sail.   Co.,    1   J.  &   H.   252 ;  197,  275—282. 

Daniel's  Ch.  Prac.  [1882],  194.  ,,„)  Mitford,  Pleading,  179. 

pi^LSfvS;^!:.1''K"s:  IU^^^>  O..  P.ac.  [1882], 

Ch.  179  ;   Cator  v.  Croydon  Canal  ^^^- 


350  PRACTICE. 

respecting  the  trust  property,  whether  the  trust  he 
express  or  implied  (o). 

But  it  seems  that  a  specific  legatee,  suing  trustees  for 
his  legacy,  need  not  make  the  executor  a  party,  if  he 
alleges  that  he  has  his  assent  (^).  And  an  adminis- 
tratrix of  an  intestate,  although  she  had  assigned  his 
interest  in  a  partnership  concern  to  his  next  of  kin,  was 
held  to  be  the  proper  person  to  file  a  bill  against  the 
surviving  partners  to  have  the  partnership  accounts 
taken  [q] . 

But  it  was  not  necessary  that  a  person  who  had  a 
legal  interest  should  in  every  case  he  a  party,  where  the 
whole  equitable  estate  was  assigned  over  (r).  But  this 
was  by  far  rather  the  exception  than  the  rule  which 
stands  (s) .  And  so  it  was  held  that  an  assignor  of  a 
judgment  was  a  necessary  party  to  a  suit  by  the  assignee 
respecting  it,  although  a  power  of  attorney  to  sue  were 
contained  in  the  assignment  {t)  ;  and  so,  formerly,  it 
seems  that  the  persons  by  whom  shares  were  assigned 
to  the  plaintiff  in  a  suit  against  directors  allegiug 
fraud,  were  obliged  to  have  been  made  parties  («(). 

And  again,  A.  effected  two  policies  on  his  life  for  the 
purpose,  as  he  expressly  informed  the  company,  of 
enabling  him  to  give  B.  a  security  for  a  debt  which 
exceeded  the  amount  of  the  policies,  and  he  deposited 
them  with  B.,  at  the  same  time  asking  him  by  letter  to 
instruct  his,  B.'s,  solicitor  "  to  prepare  the  necessary 
assignment,"  and  B.,  however,  never  took  any  actual 
assignment.     A.  died  insolvent,  having  made  a  will 


(o)  9  Mod.   80  ;    Wood  v.-  Wil-  {r)  Brace  v.  Sarrington,  2  Atk. 

liams,  i  Mad.  186  ;  20  R.  E.  291 ;  235. 

Sichens  v.  Kelly,  2  Sm.  &  G.  264  ;  u\  ji„y  y  Penwick,  3  Bro.  C.  C 

Scott  V.  Nicoll,  3  Russ.  476  ;  Dan.  26 

Ch.  Prac.  203.  ia    t>    t-     j          t,  -,      /.  t    t 

ip)  Smith    V.     Brooksbank,     7  J%  ^r^^'T^'"  r  f,      f' ^  ^^  ^■ 

Sim     18,   21.     But  see  Moor  t.  hVq^I^v      'j^''"';Z  ""■  ^"^'^ 

Blagravl  1  Ch.  Ca.  277.  t^^^^]'  ^  ^"^-  J^°-  «3. 

iq)  Clegg  v.  Fishwich,  1  Mao.  (»)   Waliurn  v.  Xni/ilby  [1832], 

&  G.  294,  299  ;  12  Jur.  993.  1  Mj.  &  K.  61,  78;  36  E.  E.  246. 
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appointing  executors,  but  no  representation  was  taken 
out  to  his  estate.  B.  then  gave  notice  to  the  company 
in  writing  of  A.'s  death,  and  that  he,  B.,  held  the 
poKcies  as  security  for  his  debt,  and  the  company 
acknowledged  the  receipt  of  the  notice  in  terms  of  the 
Policies  of  Assurance  Act,  1867,  s.  6.  Proper  evidence 
of  A.'s  death  having  been  subsequently  produced  to 
the  company,  they  wrote  to  B.  that  the  claim  under  the 
policies  would  be  paid  at  the  expiration  of  three  months, 
but  that  the  assent  of  A.'s  legal  personal  representative 
would  be  required  before  settlement. 

After  the  expiration  of  the  three  months,  B.  being 
unable  to  obtain  payment  of  the  policy  moneys  (although 
his  debt  was  admitted  by  A.'s  executors,  and  he  offered 
the  company  an  indemnity),  brought  an  action  for  that 
purpose  against  the  company,  insisting  that  A.'s  deposit 
and  letter  constituted  an  equitable  assignment  of  the 
policies  within  the  Policies  Act,  1867,  and  therefore 
enabled  him  to  give  a  valid  discharge  for  the  moneys. 
It  was  held  that  there  had  been  no  equitable  assign- 
ment of  the  policies  loithin  the  Act,  and  that  the  company 
were  justified  in  refusing  to  pay  him  in  the  absence  of 
A.'s  legal  personal  representative  {x).  The  same  prin- 
ciple was  applied  to  suits  by  lessees  by  parol  for 
tithes  (y). 

In  all  such  cases  the  assignor  was  generally  made  a 
co-plaintiff  with  the  assignee,  who  indemnified  him 
against  all  costs  and  charges.  But  if  the  assignor, 
when  a  proper  indemnity  had  been  offered  him,  refused 
to  allow  his  name  to  be  used  in  such  a  suit,  or  ob- 
structed the  assignee  when  so  using  it,  the  Court  of 
Chancery  would  intervene  with  its  assistance  on  behalf 

(x)  Crossley  v.  City  of  Glasgow  ment  of  the  policy  moneya,  whioh 

Life  Assurance  Co.,  i  Ch.  D.  421.  it  did,  under  15  &  16  Vict.  u.  86, 

But  it  was  held  that  the  Court  o.  44. 

had  power  to  dispense  with  the  (j/)  Senning  t.  Willis,  3  "Wood, 

necessity  for  the  legal  personal  29;    Jackson  -v.    Benson,    M'Lel. 

representative,  and  to  order  pay-  62. 
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of  the  assignee.  But  the  assignee  could  not  generally 
sue  alone  for  a  legal  chose  in  action  in  a  Court  of 
Chancery,  unless  the  assignor  did  so  refuse  or  do  some 
act  to  prevent  the  assignee  from  recovering  it  at  law,  in 
the  assignor's  name  (z). 

It  was  open  for  the  assignee,  upon  the  assignor's 
refusal  to  be  joined  as  a  co-plaintiff,  to  make  the 
assignor  a  co-defendant  with  the  debtor  or  other  person 
from  whom  satisfaction  was  sought  {a). 

And,  it  is  submitted,  that  in  all  cases  not  falling 
within  any  customary  usage  or  statutory  enactment  to 
the  contrary,  the  old  Chancery  practice  of  necessarily 
making  the  assignor  a  party  to  the  proceedings  on  one 
side  Or  the  other  is  still  the  proper  and  only  mode  of 
procedure. in  the  recovery  by  the  assignee  of  an  assigned 
chose  in  action.  But  before  joining  the  assignor  it  is 
still  essential  either  to  obtain  his  consent  or  to  commu- 
nicate with  him  and  offer  all  terms  necessary  for  his 
protection  from  liabiKty  (5) . 

And  this  may  be  done  after  action  has  been  com- 
menced.    It  is  provided  that — 

"  Where  an  action  has  been  commenced  in  the  name 
of  the  wrong  person  as  plaintiff,  or  where  it  is  doubtful 
whether  it  has  been  commenced  in  the  name  of  the  right 
plaintiff,  the  Court  or  a  judge  may,  if  satisfied  that  it 
has  been  so  commenced  through  a  hoim  fide  mistake,  and 
that  it  is  necessary  for  the  determination  of  the  real 
matter  in  dispute  so  to  do,  order  any  other  person  to 
be  substituted  or  added  as  plaintiff  upon  such  terms  as 
may  be  just"  (c). 

"  No  cause  or  matter  shall  be  defeated  by  reason  of 
the  misjoinder  or  nonjoinder  of  parties,  and  the  Court 

[is)  Hammmd\.Messenger\liZ%'],  Eyan  v.  Anderson,  3  Mad.    174; 

9  Sim   327  Blair  v.  Bromley,  5  Hare,  564. 

(«)  'Cholmondeley  v.    Clinton,    4  ^(il^Turquandv.  Fearon,i^.'B. 

BUgh.  123  ;  22  K.  R.  83  ;  Sayerv.  '(<,)  Ora.  XVI.  v.  2;  The  Buhe 

Wagstaffe,  2  T.  &  C.  C.  C.  230  ;  of  Buocleugh,  (1892)  P.  211. 
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may  in  every  cause  or  matter  deal  with  the  matter  in 
controversy  so  far  as  regards  the  rights  and  interests  of 
the  parties  actually  before  it.  The  Court  or  a  judge 
may,  at  any  stage  of  the  proceedings,  either  upon  or 
without  the  application  of  either  party,  and  on  such 
terms  as  may  appear  to  the  Court  or  a  judge  to  be 
just,  order  that  the  names  of  any  parties  improperly 
joined,  whether  as  plaintiffs  or  as  defendants,  be  struck 
out,  and  that  the  names  of  any  parties,  whether  plain- 
tiffs or  defendants,  who  ought  to  have  been  joined,  or 
whose  presence  before  the  Court  may  be  necessary  in 
order  to  enable  the  Court  effectually  and  completely 
to  adjudicate  upon  and  settle  all  the  questions  involved 
in  the  cause  or  matter,  be  added.  No  person  shall  be 
.  added  as  a  plaintiff  suing  without  a  next  friend,  or  as 
the  next  friend  of  a  plaintiff  under  any  disability, 
without  his  own  consent  in  writing  thereto.  Every 
party  whose  name  is  so  added  as  defendant  shall  be 
served  with  a  vmt  of  summons  or  notice  in  manner 
hereinafter  mentioned,  or  in  such  manner  as  may  be 
prescribed  by  any  special  order,  and  the  proceedings 
as  against  such  party  shaU.  be  deemed  to  have  begun 
only  on  the  service  of  such  writ  or  notice  "  (d). 

Rule  2,  above  cited,  has  been  held  to  apply  to  cases 
where,  after  action  brought,  it  was  discovered  that  some 
person  ought  to  have  been  included  as  plaintiff,  but  that 
it  was  not  meant  to  confer  upon  the  judge  unlimited 
discretion  to  remodel  the  proceedings,  and  that  it  was 
not  meant  to  leave  the  party  whom  it  is  proposed  to  add 
as  plaintiff,  to  apply  to  have  terms  inserted  in  the  order 
for  his  own  protection ;  and  that  it  is  for  the  original 
plaintiff  himself  in  the  first  instance  to  show  that  the 
omission  was  owing  to  a  bona  fide  mistake,  and  that  he 
has  complied  with  any  terms  which  a  judge  under  the 
circumstances  would  think  proper  to  impose  (e).     But  a 

(rf)  Ord,  XVI.  r.  11 ;  Ayseough  (e)   TurquanA  v.   Fearon,  supra 

T.  Bullar,  41  Ch.  D.  341.  (p.  282). 

w.  23 
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new  plaintiff  would  not  generally  be  allowed,  ii  the 
result  were  to  introduce  a  new  cause  of  action  (/). 

A  plaintiff  company  purported  to  be  the  assignees  oJ 
all  the  rights  of  an  old  and  dissolved  company,  and 
amongst  others,  of  a  right  of  action  against  the  defen- 
dant. It  was  held :  that  this  right  had  not  passed 
and  the  plaintiffs  were  not  allowed  to  add  the  directori 
of  the  old  company  as  plaintiffs,  for  where  the  origina 
plaintiff  has  no  right  of  action  he  cannot  hy  amendmen 
under  this  rule  introduce  a  plaintiff  in  whom  there  is  i 
right  of  action  and  so  maJce  an  entirely  new  case  (g). 

A.  recovered  a  debt  in  an  action  against  B.  A  judg 
ment  creditor  of  A.  obtained  a  garnishee  order  agains 
A.  It  was  held  he  was  entitled  to  be  joined  as  co 
plaintiff  with  A.  in  the  action  against  B.  (h). 

But  where  the  plaintiffs  had  advanced  money  t( 
building  contractors  on  the  security  of  claims  which  th( 
building  contractors  had  against  the  defendant,  an( 
the  action  was  in  respect  of  disputed  extras,  and  hac 
been  referred  for  accounts  to  be  taken,  the  defendan 
was  not  allowed  to  add  the  contractors  as  parties  ii 
order  that  they  might  be  bound  by  the  accounts.  I 
was  held  that  the  contractors  could  not  be  made  defen 
dants  in  an  action  in  the  Queen's  Bench  Division 
because  their  claims  did  not  conflict  with  those  of  th^ 
plaintiffs,  and  that  they  could  not  be  made  plaintiff 
against  their  will  and  in  their  absence  («) . 

It  is  to  be  remembered  that  a  new  party  will  not  b 

,y>  ^^f""  7^  ^«2r*f »  of  ^*-  W   Wallis  T.  Smith,  46  L.  1 

Mary  Abbots,  47  L.  T.  349.  473  ' 

{g)  But  see  Ord.  XXVIII.  r.  1 ; 

Carswcll  v.  Sylmd,  3  T.  L.  K.  («)  Sanders  v.  Feeh  [1884],  3 

708  ;  AyscMtgh-v.  Bullar,  41  0.  D.  W.  R.  462.     See  also  Van  Geldi 

341 ;  N.  Westminster  Brewery  Co.  v.    Sowerby,    44    Oil.    D.     375 

T.  Sannah  [1876],  "W.  N.   216  ;  Sheehan  v.    G.    E.  Rail.  Co.,   1 

[1877]  35  ;    Walcott  t.  Lyons,  29  Ch.  D.  59  ;  Sichards  v.  Butche; 

C.   D.   584;    Cupples  v.   Strahan,  62  L.   T.    867;   Emden  v.  Cart 

29  L.  E.  Ir.  120  ;  i3iOT«  V.  il/aj/o)-  17  Ch.  D.   169;   Dix  t.   O.   W 

of  Limerick,  26  Ir.  L.  T.   324;  -Sai^.  Co.,  34  "W.  E.  712;   Dixc 

Showell   Y.    Winkup,    60    L.    T.  Y.  Maym- of  Limerick, 2QJ:r.'L.1 

391.  324. 
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allowed  to  he  added  as  a  co-plaintiff  when  the  Statute 
of  Limitations  has  haired  the  plaintiff's  claim  (k). 

If  a  necessary  party,  such  as  the  assignor,  refuse  to 
he  joined  as  co-plaintiff,  he  should  he  joined,  as  has 
been  said,  in  the  capacity  of  co-defendant  (/) . 


Change  of  Parties  by  Death,  etc. 

It  is  further  provided  that — 

"  A  cause  or  matter  shall  not  become  abated  by 
reason  of  the  marriage,  death,  or  bankruptcy  of  any  of 
the  parties,  if  the  cause  of  action  survive  or  continue, 
and  shall  not  become  defective  by  the  assignment, 
creation,  or  devolution  of  any  estate  or  title  pendente 
lite ;  and,  whether  the  cause  of  action  survives  or  not, 
there  shall  be  no  abatement  by  reason  of  the  death  of 
either  party  between  the  verdict  or  finding  of  the  issues 
of  fact  and  the  judgment,  but  judgment  may  in  such 
ease  be  entered,  notwithstanding  the  death  (m) . 

"  In  case  of  the  marriage,  death,  or  bankruptcy,  or 
devolution  of  estate  by  operation  of  law,  of  any  party 
to  a  cause  or  matter,  the  Court  or  a  judge  may,  if  it  be 
deemed  necessary  for  the  complete  settlement  of  all  the 
questions  involved,  order  that  the  husband,  personal 
representative,  trustee,  or  other  successor  in  interest,  if 
any,  of  such  party  be  made  a  party,  or  be  served  with 
notice  in  such  manner  and  form  as  hereinafter  pre- 
scribed, and  on  such  terms  as  the  Court  or  judge  shaE. 


(k)  Budson  V.   Fernyhough,   61  ^^j  q^^  -^yj^  ^   l_     g^t  ggg 

■"^•z^"  I^?/            12-       1       /1 0Q0\  o  TwycroBS  v.  Grant,  i  C.  P.  D.  40  ; 

{I)   Cunen  J  Knowles    {1898)  2  ^^f^^.      ^_  Somfray,  24  Oh.  D. 

?,•  ^  ^^  \ ^."'"n-  ^J  ^-  n-  "°/'  456  ;    Batthyany   v.    Walford,   36 

11  Ch.  D.  121  ;   Qand^Y.  Oandy,  q-^.j).   281  ;  Davison  v.  Reeves, 

ZdOk.T)  &T;TurqumdY.Fearon,  gT.L.E.SQl;  Concha Y.Muriettct, 

swpra.     Op.  Ord.  :S.Y1.  t.  8,  and  ^^  q^  j^   553     ^^  ^^          (^ggj) 

notes  thereon  generally  m  Annual  1  CJi    164 
Practice. 

23  (2) 
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think  just,  and  shall  make  such  order  for  the  disposal 
of  the  cause  or  matter  as  may  be  just  («). 

"  In  case  of  an  assignment,  creation,  or  devolution  of 
any  estate  or  title  pendente  lite,  the  cause  or  matter  may 
be  continued  by  or  against  the  person  to  or  upon  whom 
such  estate  or  title  has  come  or  devolved  "  (o) . 


(n)  Ord.  XVII.  r.  2.    But  see  Jo.   138  ;    Guy  v.   CAurehill,  40 

M.  W.  P.  Act,  1882,  s.  1  (2).  Gk.  D.  481 ;  James  v.  Kerr,   40 

(o)  Ord.  XVII.  r.  3.     And  see  Ch.  D.  449  ;  Barker  v.  Johnson, 

Campbell  t.  Bolyland,   7  Ch.   D.  60  L.  T.  64;  &%v.  Lyon,  (1891) 

166 ;  Caton  v.  Hancock,  88  L.  T.  1  Q.  B.  513. 
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CHAPTEE  II. 

PEOCEDUEE  UNDER  THE  JUDICATTJEE  ACT,  1873. 

In  an  action  by  an  assignee  suing  alone  to  recover  upon 
the  assignment  of  an  interest  falling  within  the  opera- 
tion of  the  Judicature  Act,  1873,  s.  25,  sub-s.  6,  the 
statement  of  claim  must  expressly  allege — 

(1)  That  the  assignment  is  absolute  ; 

(2)  That  it  is  in  writing ; 

(3)  That  ivritten  notice  of  such  absolute  assignment 

has  been  given  to  the  person  or  persons  by  whom 
payment  is  to  be  made. 

These  are  the  requisites  of  the  sub-section,  and  with- 
out compliance  therewith,  the  assignee  has  no  right  of 
action  («). 

In  other  words,  the  plaintiff  assignee  must  show  his 
title,  and,  apart  from  satisfying  the  demands  of  the 
statute,  he  cannot  succeed  under  the  statute. 

If  neither  the  assignment  nor  the  statutory  notice  of 
assignment  be  admitted,  it  wiU  be  best  to  give  the 
defendant  notice  to  inspect  and  admit  the  assignee's 
document  of  title,  and  the  copy  of  the  notice  sent  to 
him  if  sent  otherwise  than  by  hand. 

And  strict  proof  of  both  assignment  and  notice  of 
assignment  may  be  required  upon  trial  of  the  action. 

The  question  of  stamping  may  arise,  and  the  assignee 
must  see  that  his  assignment  has  been  duly  stamped  (5), 
and  the  proof  of  the  assignor's  title  to  the  subject-matter 
assigned. 

(a)  Seear  v.  Lawson,  15  Ch.  D.  (5)  Bv/ih  v.  Boison,  3  Q.  B.  D. 

426  ;  16  Ch.   D.   121 ;   Wallis  v.  686  ;  Ex  parte  Shellard,  L.  K.  17 

Smith,  dill.  S.  Ch.  577  ;  Dean -v.       -p„    ,„„      a„;i  o„„  ai„„™  qj.» 

James,  1  N.  &  M.  393  ;  1  A.  &  E.  ^^-  1°^-    ^""^  '^^  ^P^  °°  ^^^P 

809 ;  Odgers,  Pleading  [1894],  63.  Duties. 
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It  must  he  remembered  that  nothing  less  than  notice 
to  the  actual  person  who  is  to  be  compelled  to  pay  may 
he  sufficient  notice  of  an  assignment. 

Notice  to  the  solicitors  of  trustees  will  not  be  suffi- 
cient, niiless  they  are  actually  authorized,  expressly  or 
impliedly,  as  the  trustees'  agents  to  receive  such  notices  (J) . 
The  same  observation  would  apply  to  any  individual 
other  than  the  actual  person  liable  to  pay. 

And  where  there  are  more  persons  than  one  liable  to 
pay,  similar  notice  should  be  served  upon  each  and  every 
one  (c)  ;  and  new  persons  succeeding  to  the  liability  to 
pay  should  have  a  fresh  notice  of  the  assignment,  not- 
withstanding that  due  notice  thereof  was  given  to  their 
predecessors. 

Notice  to  trustees  as  regards  assignment  of  a  fund 
in  Court  will  be  ineffectual ;  the  priorities  of  assignees 
thereof  will  be  determined  by  priority  in  date  of  thfe 
stop-order.  Consequently  a  second  assignee  of  a  fund 
in  Court  who  has  obtained  a  stop-order  will  be  entitled 
to  priority  over  a  previous  assignee  (of  whose  assign- 
ment he  had  no  notice)  who  had  not  himself  obtained  a 
stop-order,  but  had  given  notice  to  the  trustees  before 
the  date  of  the  second  assignee's  stop-order  (d). 

Where  notice  of  an  incumbrance  upon  a  trust  Jund 
was  given  to  the  trustee  after  the  fund  had  been  trans- 
ferred by  him  into  Court ;  such  notice  was  held  to  be 
operative,  even  without  a  stoi^-order,  to  confer  priority 
over  a  previous  assignment,  of  which  no  notice  had  been 
given  to  the  trustee,  and  on  foot  of  which  no  stop-order 
had  been  obtained  (e) ;  and  notice  of  assignment  of  a 
trust  fund,  effected  by  the  cestui  que  trust,  was  given  to 

(i)  Saffron  Walden  Bldg.  Soc.  v.  (c)  But  see  Keux  v.  Bell,  1  Ha. 

Sayner,  14  Ch.  D.  406,  410 ;  Re  73 ;    Willes  v.  GreenhiU,  31  L.  J. 

Russell's  Folicij,  L.  R.  15  Eq.  26  ;  Ch.  1 ;  In  re  Sail,  7  L.  E    Ir 

Arden  v.  Arden,  29  Ch.  D.  702 ;  180. 

Tate  V.  Syslop,  15  Q.  B.  D.  368  ;  (d)  Mutual  Life  Assurance  Soc. 

SeFreu-m,  soil.  T.  953;  Jltifflish,  v.  LangUy,   26  Ch.  D.   686;   51 

^c.    Investment    Co.   v.    Brunton,  L.  T.  284  ;  32  W.  E.  792. 

(1892)  2  Q.  B.  706.  (e)  In  re  Hall,  7  L.  E.  Ir  180 
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only  one  of  two  co-trustees,  who  afterwards  died  during 
the  lifetime  of  his  co-trustee,  it  was  held :  that  such 
notice  was  ineffectual  to  give  priority  over  a  subsequent 
assignment,  of  which  notice  was  given  to  the  surviving 
trustee  (/). 

Notice  to  an  official  liquidator  of  the  assignment  of  a 
deht  due  from  the  company  is  sufficient,  and  upon  the 
subsequent  bankruptcy  of  the  assignor  the  "debt  does 
not  vest  in  his  trustee  in  bankruptcy  ((/) . 

For  the  "  equities "  raisable  by  way  of  set-off  or 
counterclaim  by  the  defendant  in  an  action  for  recovery 
upon  an  assignment  under  the  statute,  see  references 
cited  below  (A). 


Interpleader  under  the  Statute. 

A  remedy  given  by  the  sub-section  in  question  to  the 
person  liable  to  pay  is  sometimes  overlooked  in  dealing 
with  the  general  subject  of  assignment  of  interests 
under  the  statute. 

The  sub-section  concludes  thus : — 

"  Provided  always,  that  if  the  debtor,  trustee,  or  other, 
person  liable  in  respect  of  such  debt  or  chose  in  action 
shall  have  had  notice  that  such  assignment  is  disputed 
by  the  assignor  or  any  one  claiming  under  him,  or  of 
any  other  opposing  or  conflicting  claims  to  such  debt  or 
chose  in  action,  he  shall  be  entitled,  if  he  think  fit,  to 
call  upon  the  several  persons  making  claim  thereto  to 
interplead  concerning  the  same,  or  he  may,  if  he  think 
fit,  pay  the  same  into  the  High  Court  of  Justice  under 


(/)  In  re  Kail,  7  L.  R.  Ir.  generally,  ante,  Bk.  II.,  Oh.  II., 

ISO.  and  Bk.  III.,  Ch.  II. 

i' ■.    r           -D       7    7-    J-         A  W  See  ante,  Bk.  II.,  Ch.  II. 

{<,)  In  re  Sreech-Loadmcj  Ar-  ^^  ^^^  ^^^^  p^^^^jj^  (-^899^^ 

moury  Co.,  Wragge's  Case,  L.  E.  Vol.  II.  411 ;  1  "Wh.  &  T.  Eq. 

5  Eq.  284.    And  see,  for  Notice  Ca.  132 ;  Lewin  [1891],  781. 
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and  in  conformity  with  the  provisions  of  the  Acts  for 
the  relief  of  trustees  "  {h). 

Before  leave  to  interplead  will  be  granted,  it  must  be 
shown  that  there  was  a  sufficient  notice  of  an  absolute 
assignment  in  writiag  within  the  sub-section  («). 

A  debtor  against  whom  an  action  has  been  brought, 
and  who  has  had  notice  of  assignment  of  the  debt,  may 
interplead  as  to  part  only  of  the  claim,  and  may  dispute 
the  residue.  His  application  for  relief  may  be  made, 
either  in  the  action  under  Order  LYII.,  or  by  a  separate 
proceeding  under  the  sub-section  ia  question.  If  under 
the  latter  jurisdiction,  the  judge  making  the  order  has 
no  power  to  stay  proceedings  in  an  action  already  com- 
menced against  the  debtor  {j). 

A  party  may  interplead  where  one  of  the  claimants 
claims  damages  for  the  detention  of  the  subject-matter 
in  dispute  {k). 

A  fundholder  interpleading,  who  acts  in  good  faith,  is 
entitled,  although  not  a  defendant  in  an  action,  to 
deduct  from  the  fund  in  dispute  the  costs  of  the  inter- 
pleader proceedings  [1) . 

As  above  stated,  relief  by  interpleader  may  be  had 
under  this  sub-section  before  action  brought ;  but  there 
must  have  been  an  assignment;  it  is  not  enough  that 
there  were  conflicting  claims  only  (w) . 

"  Relief  by  way  of  interpleader  may  be  granted, — 

"Where  the  person  seeking  relief  (in  this  order 

called  the  applicant)  is  under  liability  for  any 

debt,  money,  goods,  or  chattels,  for  or  in  respect 

of  which  he  is,  or  expects  to  be,  sued  by  two  or 


(A)  Judicature  Act,  1873,  s.  25  {k)  Attenhonugh  v.  St.  Katha- 

(6) ;  Buck  T.  Eobson,  3  Q.  B.  D.       rifle's   Docks,    3   C.   P.   D.  460  ; 


686.  Ingham  v.    Walker,   3  T.  L.  E. 

[i)  In  re  New  Samburg  and  Bra-  448. 

zJZi«»i2(i«.  Co.  [1875],  "W.N.  239,  (?)  Clench  v.  Dooley,  66  L.  T. 

240.     See,  also,  reference  therein  122. 

to  "Wilson  on  Judicature  Act.  {m)  Se  Samhurg,  ^c.  Soc,  supra; 

(j)  Beading  \.   London    School  Laeey  v.    Wieland  [1876],  "W.  N. 

Board,  16  Q.  B.  D.  686.  24. 
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more  parties  (In  this  order  called  the  claimants) 

making  adverse  claims  thereto  "  {n) . 

The  acceptors  of  a  bill  of  exchange  fall  within  this 

Order  (o) ;  so  do  shares  in  a  public  company  (p) ;  but 

not  separate  claims  for  commission  by  rival  house-agents 

on  the  sale  of  tiie  same  house  (q) . 

Where  there  are  no  proceedings  the  proper  course  is 
by  originating  summons,  to  which  no  appearance  is 
required  (r) . 

Further,  the    applicant    for  the  interpleader   must 

satisfy  the  Court  or  a  judge  by  affidavit  or  otherwise, — 

(i)  That  he  claims  no  interest  in  the  subject-matter 

in  dispute,  other  than  for  charges  or  costs ; 
(ii)    That   he   does   not   collude   with    any   of    the 

claimants ; 
(iii)  That  he  is  willing  to  pay  or  transfer  the  subject- 
matter  into  Court,  or  dispose  of  it  as  the  Court 
or  judge  may  direct  (s) . 
If  the  application  is  made  by  a  defendant  in  an  action, 
the  Court  or  a  judge  may  stay  all  further  proceedings 
in  the  action  {t). 

"If  the  claimants  appear  in  pursuance  of  the  summons, 
the  Court  or  a  judge  may  order  either  that  any  claimant 
be  made  a  defendant  in  any  action  already  commenced 
in  respect  of  the  subject-matter  in  dispute  in  lieu  of  or 
in  addition  to  the  applicant,  or  that  an  issue  between 
the  claimants  be  stated  and  tried,  and  in  the  latter  case 
may  direct  which  of  the  claimants  is  to  be  plaintiff,  and 
which  defendant  "  (m)  . 

{«)  R.  S.  C.  Ord.  LVII.  1. 1  (a).  {s)  Ord.  LVII.  r.  2.     And  see 

to)  Gerhard    v.    Montague,    38  Murietta  v    South  Ainer    Co     62 

Tip-^  to    7g  L.  J.  Q.  B.   396  ;  De  Eothscmld 

■      ■  '   ■                T-    ,.       „.  ^  T.   Morrison,   24  Q.   B.   D.  750; 

(^)  EoMnson  v.  Jenkins,  24  Q.  Thompson  v.  Wright,  13  Q.  B.  D. 


B.  D.  275. 


632. 


{q)  Greatorex  v.  Shackle,  (1895)  {f^  Ord.  LVII.  r.  6. 
2  Q.  B.  249.  (m)  Id.  r.  7  ;  Gerhard  v.  Mon- 
tr) Annual     Practice     [1899],  tague,  supra ;  Bamlyn  v.  Betteley, 
815,  817  ;  1  &  2  WiU.  IV.  u.  53,  6  Q.  B.  D.  63  ;  Jamesy.  Ricknell, 
„.  1.  20  Q.  B.  D.  164. 
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After  an  issue  has  been  directed  it  is  now  the  usual 
practice  to  entitle  aU  proceedings  in  the  issue  and  not  in 
the  action  (»). 

"  The  Court  or  a  judge  may,  with  the  consent  of  hoth 
claimants  or  on  the  request  of  any  claimant,  if,  having 
regard  to  the  value  of  the  subject-matter  in  dispute,  it 
seems  desirable  so  to  do,  dispose  of  the  merits  of  their 
claims,  and  decide  the  same  in  a  summary  manner  and 
on  such  terms  as  may  be  just  {w) . 

"  Where  the  question  is  a  question  of  law,  and  the 
facts  are  not  in  dispute,  the  Court  or  a  judge  may 
either  decide  the  question  without  direotirig  the  trial  of 
an  issue,  or  order  that  a  special  case  be  stated  for  the 
opinion  of  the  Court.  If  a  special  case  is  stated, 
Order  XXXIY.  shall,  as  far  as  applicable,  apply 
thereto  "  («). 

Order  XXXIV.  says  :— 

"  The  parties  to  any  cause  or  matter  may  concur  in 
stating  the  questions  of  law  arising  therein  in  the  form 
of  a  special  case  for  the  opinion  of  the  Court.  Every 
such  special  case  shall  be  divided  into  paragraphs  num- 
bered consecutively,  and  shall  concisely  state  such  facts 
and  documents  as  may  be  necessary  to  enable  the  Court 
to  decide  the  questions  raised  thereby.  Upon  the 
argument  of  such  case  the  Court  and  the  parties  shall 
be  at  liberty  to  refer  to  the  whole  contents  of  such 
documents,  and  the  Court  shall  be  at  liberty  to  draw 
from  the  facts  and  documents  stated  in  any  such  special 
case  any  inference,  whether  of  fact  or  law,  which  might 
have  been  drawn  therefrom  if  proved  at  a  trial  {y) . 

"  Every  special  ease  shall  be  printed  by  the  plaintiff, 
and  signed  by  the  several  parties  or  their  counsel  or 
solicitors,  and  shall  be  filed  by  the  plaintiff.     Three 


[v)  Annual  Practice,  p.  818.  110  ;  Topham  v.  Greenside,  37  Ch 

(w)  Ord.  LVII.  i.  8.    See  Lyon  D.  294. 

T.   Morris,    19    Q.    B.    B.    139  ;  {x)  Ord.  LVII.  r.  9 

Victor  V.   Cropper,   3   T.   L.   K.  {y)  Ord.  XXXIV.  i.  1. 
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printed  copies  for  the  use  of  the  judges  shall  be  left 
therewith"  (2). 

With  respect  to  the  interpleader  issue,  it  is  further 
provided  that — 

"If  a  claimant  having  heen  duly  served  with  a 
summons  calling  on  him  to  appear  and  maintain,  or 
relinquish,  his  claim,  does  not  appear  in  pursuance  of 
the  summons,  or,  having  appeared,  neglects  or  refuses 
to  comply  with  any  order  made  after  his  appearance, 
the  Court  or  a  judge  may  make  an  order  declaring  him, 
and  aU  persons  claiming  under  him,  for  ever  barred 
against  the  applicant,  and  persons  claiming  under  him, 
but  the  order  shall  not  affect  the  rights  of  the  claimants 
as  between  themselves  (a). 

"  Except  where  otherwise  provided  by  statute,  the 
judgment  in  any  action  or  on  any  issue  ordered  to  be 
tried  or  stated  in  an  interpleader  proceeding,  and  the 
decision  of  the  Court  or  a  judge  in  a  summary  way,  under 
rule  8  of  this  Order,  shall  be  final  and  conclusive  against 
the  claimants,  and  all  persons  claiming  under  them, 
unless  by  special  leave  of  the  Court  or  judge,  as  the 
case  may  be,  or  of  the  Court  of  Appeal  (b) . 

"  Orders  XXXI.  and  XXXVI.  shall,  with  the  neces- 
sary modifications,  apply  to  an  interpleader  issue ;  and 
the  Court  or  judge  who  tries  the  issue  may  finally 
dispose  of  the  whole  matter  of  the  interpleader  pro- 
ceedings, including  all  costs  not  otherwise  provided 
for  "(c). 

For  fuller  detail  upon  the  subject  of  interpleader,  see 
reference  cited  in  note  (d) . 

Under   the  Act  the   debtor   or   fundholder  has   a 


(z)  Id.  r.  3.  (c)  Ord.    LVII.    r.   13.      The 

(a)  Ord.  LVII.  r.  10.  Orders  referred  to  (Ords.  XXXI. 

(b)  Id.  T.  11.  Ajad.  see  He  Tarn,  and  XXXVI.)  deal  with  the 
(1893)  2  Oh.  280.  But  see  TFebb  practice  of  discovery  and  inspec- 
T.  Shaw,  16  Q.  B.  D.  658;  Clench  tion,  and  the  place  and  mode  of 
V.  Dooley,  56  L.  T.  122  ;  Bryant  trial  generally. 

V.  Reading,  17  Q.  B.  D.  128.  (rf)  Cabahe,  Interpleader. 
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further  alternative :  he  may,  if  he  think  fit,  pay  the 
same  (if  money)  into  the  High  Court  of  Justice  under 
and  in  conformity  with  the  provisions  of  the  Acts  for 
the  relief  of  trustees  (e). 

But  if  the  money  is  paid  into  Court  hereunder,  the 
Court  cannot  stay  the  action  (/) . 

The  Life  Assurance  Companies  (Payment  into  Court) 
Act,  1896  (69  Yict.  c.  8),  enables  any  life  assurance 
company  to  pay  into  Court  any  moneys  payable  under  a 
policy  in  respect  of  which  the  company's  directors  think 
no  sufficient  discharge  can  be  otherwise  obtained  {g). 


(«)    See     Trustee    Act,    1893  ;  (/)  Eeading  v.   School  Board, 

Lewiu    on    Trusts    [1898] ;     Se  supra 
HaycocVs  Folioy,  1  Ch.  D.   611 ; 

Re  Carroll's  Policy,  29  L.  E.  Ir.  (?)  Annual     Practice     [1899], 

86.  Vol.  I.  Ord.  LIV.  (C),  764. 
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CHAPTEE  III. 

THE  assignee's  LEGAL  AND  OTHER  REMEDIES. 

In  transferring  the  legal  right  to  the  subject-matter  of 
the  assignment  to  the  assignee,  the  statute  also  provides 
that  the  assignmient  shall  be  deemed  effectual  to  pass 
and  transfer  also  "  all  legal  and  other  remedies  for  the 
same." 

The  effect  of  this  is  to  place  the  assignee  in  exactly 
the  same  position  ■with  respect  to  the  chose  in  action  as 
the  assignor  was  prior  to  the  assignment. 

Consequently  the  assignee  may  institute  garnishee 
proceedings  under  Order  XLV.  (a),  which  runs  thus : — 

"  The  Court  or  a  judge  may,  upon  the  ex  parte 
appHeation  of  any  person  who  has  obtained  a  judgment 
or  order  for  the  recovery  or  payment  of  money,  either 
before  or  after  any  oral  examination  of  the  debtor 
liable  under  such  judgment  or  order,  and  upon  affidavit 
by  himself  or  his  solicitor  stating  that  judgment  has 
been  recovered,  or  the  order  made,  and  that  it  is  still 
unsatisfied,  and  to  what  amount,  and  that  any  other 
person  is  indebted  to  such  debtor,  and  is  within  the 
jurisdiction,  order  that  all  debts  owing  or  accruing  from 
such  third  person  (hereinafter  called  the  garnishee)  to 
such  debtor  shall  be  attached  to  answer  the  judgment 
or  order ;  and  by  the  same  or  any  subsequent  order  it 
may  be  ordered  that  the  garnishee  shall  appear  before 
the  Court  or  a  judge  or  an  officer  of  the  Court,  as  such 
Court  or  judge  shall  appoint,  to  show  cause  why  he 

(a)  Goodman  t.  EoUnson,  18  Q.  B.  D,  332. 
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should  not  pay  to  the  person  who  has  obtained  such 
judgment  or  order  the  deht  due  from  him  to  such  dehtor, 
or  so  much  thereof  as  may  be  sufficient  to  satisfy  the 
judgment  or  order  (&). 

"  Service  of  an  order  that  debts,  due  or  accruing  to  a 
debtor  liable  under  a  judgment  or  order,  shall  be  attached, 
or  notice  thereof  to  the  garnishee,  in  such  manner  as 
the  Court  or  judge  shall  direct,  shall  bind  such  debts  in 
his  hands  (c) . 

"  If  the  garnishee  does  not  forthwith  pay  into  Court 
the  amount  due  from  him  to  the  debtor,  liable  under 
a  judgment  or  order,  or  an  amount  equal  to  the  judg-  , 
ment  or  order,  and  does  not  dispute  the  debt  due  or 
claimed  to  be  due  from  him  to  such  debtor,  or  if  he 
does  not  appear  upon  summons,  then  the  Court  or 
judge  may  order  execution  to  issue,  and  it  may  issue 
accordingly,  without  any  previous  writ  or  process,  to 
levy  the  amount  due  from  such  garnishee,  or  so  much 
thereof  as  may  be  sufficient  to  satisfy  the  judgment  or 
order  (d). 

"  If  the  garnishee  disputes  his  liability,  the  Court  or 
judge,  instead  of  making  an  order  that  execution  shall 
issue,  may  order  that  any  issue  or  question  necessary 
for  determining  his  liability  be  tried  or  determined  in 
any  manner  in  which  any  issue  or  question  in  an  action 
may  be  tried  or  determined  (e). 

"  Whenever  in  proceedings  to  obtain  an  attachment 
of  debts  it  is  suggested  by  the  garnishee  that  the  debt 
sought  to  be  attached  belongs  to  some  third  person, 
or  that  any  third  person  has  a  lien  or  charge  upon 
it,  the  Court  or  a  judge  may  order  such  third  person  to 
appear,  and  state  the  nature  and  particulars  of  his  claim 
upon  such  debt  (/). 

"  After  hearing  the  allegations  of  any  third  person 
under  such  order,  as  in  rule  5  mentioned,  and  of  any 

J)  Ord.  XLV.  1'.  1.  {d)  Rule  3.  (/)  Rule  5. 

^  Rule  2.  {e)  Rule  4. 
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other  person  wliom  by  the  same  or  any  subsequent  order 
the  Court  or  a  judge  may  order  to  appear,  or  in  case  of 
such  third  person  not  appearing  when  ordered,  the 
Court  or  judge  may  order  execution  to  issue  to  levy 
the  amount  due  from  such  garnishee,  or  any  issue  or 
question  to  be  tried  or  determined  according  to  the 
preceding  rules  of  this  Order,  and  may  bar  the  claim  of 
such  third  person,  or  make  such  other  order  as  such 
Court  or  judge  shall  think  fit,  upon  such  terms,  in  all 
eases,  with  respect  to  the  lien  or  charge  (if  any)  of  such 
third  person,  and  to  costs,  as  the  Court  or  judge  shall 
think  just  and  reasonable  {g) . 

"  Payment  made  by  or  execution  levied  upon  the 
garnishee  under  any  such  proceeding  as  aforesaid  shall 
be  a  valid  discharge  to  him  as  against  the  debtor,  liable 
under  a  judgment  or  order,  to  the  amount  paid  or  levied, 
although  such  proceeding  may  be  set  aside,  or  the  judg- 
ment or  order  reversed  "  {h). 

But  in  all  such  proceedings  the  assignee  wiU  be 
governed  by  whatever  course  the  assignor  had  pre- 
viously taken  in  respect  of  the  chose  in  action  (t) . 

Order  nisi  should  be  served  personally,  although  such 
service  is  not  absolutely  necessary ;  service  two  clear 
days  before  return  day  is  sufficient. 

An  equitable  debt  is  attachable  under  this  order  (/) ; 
so  is  a  debt  due,  but  payable  in  futuro  [k)  ;  a  debt  due 
to  one  of  three  joint  debtors  {I)  ;  rent  {m) ;  a  debt 
undoubted  though  unascertained  in  .amount  (w) ;  a  debt 
due  to  the  judgment  debtor  as  executor  (o) ;  an  annuity 

(g)  Rule  6.  Q.  B.   591 ;    Jones  v.   Thompson, 

\h)  Rule  7.  E.  B.  &  E.  63. 

(«)  Jones  T.  Jenner,  25  L.  J.  Ex.  [1)  Miller  t.  Mynn,  28   L.  J. 

319  ;  Baytor  t.  Beall,  29  W.  R.  Q.  B.  324  ;  7  W.  R.  52i. 

333,  but  see  44  L.  T.  131 ;  Jaura-  (m)  Mitchell  v.   Lee,  L.   R.   2 

dale  v.  Parker,  30  L.  J.  Ex.  237  ;  Q.  B.  269  ;  Barnett  v.  Eastmann, 

Re B:alahan,l\W .'&.  10;  Catabe,  67  L.  J.  Q.  B.  517. 

Attachment,  13.  («)  Haniel  \.  McCarthy,   7  Ir. 

U)   Wilson  T.  Hundas  [1875],  C.  L.  R.  261. 

W.  N.  232  ;   Webb  t.  Stenton,   11  (o)  Burton  v.  Roberts,  29  L.  J. 

Q.  B.  D.  526.  Ex.   484 ;     Fowler   \.   Roberts,    8 

\k)  Tapp  V.   Jones,   L.   R.    10  W.  R.  492. 
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payaUe  to  a  widow  by  the  trustees  of  lier  husband's 
will(jw) ;  generally,  money  in  the  hands  of  third  persons 
for  the  use  and  benefit  of  the  judgment  debtor  {q)  ; 
money  paid  into  Court  and  standing  to  the  credit  of  a 
party  to  a  cause  (r)  ;  a  pension  given  purely  for  past 
services  (s). 

But  a  pension  not  merely  given  for  past  services  is 
not  attachable  (f)  ;  nor  is  the  pay  or  half-pay  of  officers 
and  the  like  in  the  army,  navy,  or  civil  service  (m)  ;  nor 
the  amount  awarded  by  a  verdict  upon  which  judgment 
has  not  been  signed  («;) ;  nor,  of  course,  debts  botm  fide 
assigned  by  the  judgment  debtor  before  the  judgment 
is  obtaiaed  against  him  (lo)  ;  nor  is  a  legacy  in  the 
hands  of  an  executor  attachable  for  the  legatee's 
debts  (x)  ;  nor  a  salary  not  yet  payable  and  only 
partly  earned  (y)  ;  nor  the  surplus  of  a  banirupt's 
estate  in  the  trustee's  hands  (z) ;  nor  a  married  woman's 
separate  income  restrained  from  anticipation  (a) ;   nor 

{p)  Nash,  T.   Pease,    47   L.   J.  P.  D.  163;  Innes  v.  East  India 

Q.   B.  766  ;    Wehb  t.  Stenton,  11  Co.,  25  L.  J.  C.  P.  154  ;  Ex  parte 

Q.  B.  D.  518.  Hawker,  L.  R.  7  Ch.  Ap.  214. 

(q)  Ex  parte  Turner,  30  L.  J.  (li)  Apthorpe  t.  Apthorpe,  L.  K. 

Ch.    92;     Webb    \.    Stenton,    11  12  P.  B.   192;  Flarty -v.  Odium, 

Q.  B.   D.   518  ;    Tapp  \.   Jones,  3  T.  K.  681. 

L.  R.  10  Q.  B.  591 ;  In  re  Cowans,  {v)  Jones  v.  Thompson,  11 IJ.  J. 

L.  R.  14  Ch.  D.  638  ;   O'Neill  v.  (N.  S.)  Q.  B.  234.     Cp.  Shaw  v. 

Cunningham,  6  Ir.  R.  C.  L.  503.  Shaw,  18  L.  T.  Ir.   Q.  B.  420  ; 

But  see  Williams  v.  beeves,  12  Ir.  Dresser  v.  Jones,  28  L.  J.  C.  P. 

Ch.  R.  173;  Seymour  v.  Corpora-  281  ;     In   re   Newman,    Ex  parte 

tion  of  Brecon,  29  L.  J.  Ex.  243  ;  Brooke,  3  Ch.  D.  494 ;  Randall  v. 

Dolphin  V.  Layton,  L.  R.  4  C.  P.  lithgow,  12  Q.  B.  D.  525. 

D.  131  ;  Bouch  v.  Sevenoahs,  $o.  (w)  Sirseh  v.  Coates,  25  L.  J. 

Sail.  Co.,  L.  R.  4  Ex.  133.     But  C.  P.  315  ;   Wise  v.  Birkenshaw, 

BeeM'DowellY.Eollister,25Xj.T.  29  L.  J.  Ex.  240;    Pickering  y. 

Ex.   185;  Ballard  v.  Marsden,  14  Ilfracombe  Rail.  Co.,  L.  R.  3C.  P. 

Ch.  D.  374.  235  ;  Robinson  v.  Nesbitt,  L.  R.  3 

(r)  Adam  v.  Oillem,  9  Ir.  R.  C.  P.  264. 

C.  L.  140,  sed  qutere.     See  Jones  {x)  M'Dowellv.  Sollister,  supra. 

T.  Brown,  29  L.  T.  79  ;   Williams  {y)  Sally.  Pritchett,  3  Q.  B.  D. 

T.  Reeves,  supra.  215. 

(s)   Willcock  T.  Terrell,  3  Ex.  D.  (z)  Sunter  v.  Greensill,  L.  R.  8 

323  ;    Sansom  y.  Sansom,  L.  R.  4  C.P.24  ;  Boyesy.  Simpson,  8  Ii.C. 

P.  D.  69 ;  Booth  v.  IVaJZ,  12  Q.  L.  R.  523 ;  Ex  parte  Turner,  30 

B.  D.   8  ;  Dent  y.  Dent,  L.  R.  1  L.  J.  Ch.  92. 

P.  &  D.  366.  (a)  Chapman  y.  Biggs,  11  Q.  B. 

{<)  lucas  y.  Sarris,  18  Q.  B.  D.  D.  27.    But  see  Stevens  y.  Phelips, 

127  ;    Birch  v.  .BircA,   L.   R.  8  L.  R.  10  Ch.  Ap.  417. 
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money  in  custodiA  legis  (b)  ;  nor  purchase-money  of  land 
compulsorily  taken  by  a  railway  company  before 
executing  a  conveyance  of  the  land ;_  nor  a  judgment 
for  specific  performance  to  purchase  lands  (c)  ;  nor 
money  not  yet  due  on  a  negotiable  instrument  {d) ;  nor 
wages  (e). 


Execution. 

Another  remedy  given  to  the  assignee  under  the 
Judicature  Act,  1873,  is  that  of  execution,  in  its  widest 
sense,  against  the  interest  of  a  person  who,  being  liable 
to  pay  upon  a  judgment  or  order,  has  omitted  to  comply 
therewith. 

Where  any  person  is  by  any  judgment  or  order 
directed  to  pay  any  money,  or  to  deliver  up  or  transfer 
any  property  real  or  personal  to  another,  it  shall  not  be 
necessary  to  make  any  demand  thereof,  but  the  person 
so  directed  shall  be  bound  to  obey  such  judgment  or 
order  upon  being  duly  served  with  the  same  without 
demand  (/). 

A  judgment  for  the  recovery  by  or  payment  to  any 
person  of  money  may  be  enforced  by  any  of  the  modes 
by  which  a  judgment  or  decree  for  the  payment  of 
money  of  any  Court  whose  jurisdiction  is  transferred  by 
the  principal  Act  might  have  been  enforced  at  the  time 
of  the  passing  thereof  (g) . 

This  enforcement  may  be  by — 
(i)  writ  oi.fi.  fa.  or  elegit ; 
(ii)  garnishee ; 

(J)  Dolphin  V.  Layton,  L.  R.  4  (e)  17  &  18  Viot.  o.  104,  s.  233  ; 

C.  P.  D.  133  ;    Westhead  v.  Eiley,  33   &  34  Viot.  o.  30.     See,  also, 

25   Ch.   D.    413 ;    De  Winton  y.  Oababe,   Attachment   of    Debts, 

Brecon,  28  Beav.  200  ;   Stevens  v.  and  oases  there  cited. 

fheUps  I..^.  10  Ch.  Ap.  417.  (^)  ord.  XLII.  r.  1. 

(«)  Bowett  V.  Met.  Dtst.  Eml.  ^■'  ' 

Co.,  19  Ch.  D.  615.  ig)  Id.  r.   3.     See  Re  Woodjin 


(d)  Fine  v.   Kinna,  11   Ir.   R.       cmd  Wray,  30  W.  R.  422 ; 
C.  L.  40.  V.  Sarland,  (1894)  1  Q.  B.  707. 


W. 


24 
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(iii)  appointment  of  a  receiver ; 
(iv)  writ  of  sequestration  ; 
(v)  writ  of  ca.  sa. ; 
according  to  tlie  particular  circumstances  and  subject- 
matter  of  the  case  (A) . 

A  judgment  for  the  payment  of  money  into  Court 
may  he  enforced  by  writ  of  sequestration,  or,  in  cases 
in  which  attachment  is  authorized  by  law,  by  attach- 
ment («■). 

A  judgment  for  the  recovery  or  for  the  delivery  of 
the  possession  of  land  may  be  enforced  by  writ  of  pos- 
session {k). 

A  judgment  for  the  recovery  of  any  property  other 
than  land  or  money  may  be  enforced — 

(a)  By  writ  for  delivery  of  the  property ; 

(b)  By  writ  of  attachment ; 

(c)  By  writ  of  sequestration  {I) . 

A  judgment  requiring  any  person  to  do  any  act  other 
than  the  payment  of  money,  or  to  abstain  from  doing 
anything,  may  be  enforced  by  writ  of  attachment,  or  by 
committal  (m). 

In  these  rules  the  term  "  writ  of  execution "  shall 
include  writs  of  Jieri  facias,  capias,  elegit,  sequestration, 
and  attachment,  and  all  subsequent  writs  that  may  issue 
for  giving  effect  thereto.  And  the  term  "  issuing  exe- 
cution against  any  party "  shall  mean  the  issuing  of 
any  such  process  against  his  person  or  property  as  under 
the  preceding  rules  of  this  order  shall  be  applicable  to 
the  case  («). 

{K)  For  (i)  see  infra,  Ord.  XLII.  (?)  Rule  6. 

r.  17 ;   Ord.  Xlilll.  rr.  1—5  ;  for  (m)  Rule  7.     But  see  47  &  48 

(ii)  see  ante,  pp.   365 — 369 ;   for  Viot.  o.  68,  s.  2 ;  Weldon  v.  Weldm, 

(iii)  see  post,  pp.  379—383,  Ord.  L.  64  L.  J.  P.  60.     See,  also,  Seam 

r.  16 ;  for  (iv)  see  infra,  Ord.  XLII.  v.  Tennant,  14  Ves.  136 ;  9  E.  E. 

r.  31 ;  Ord.  XLIII.  rr.  3,  6  ;   for  253  ;  Avery  v.  Andrews,  51  L.  J. 

(v)  aeepost,  pp.  376—379,  Debtors  Ch.    414  ;     Callow  v.    Young,    56 

Act,  1869  (32  &  33  Vict.  o.  62),  L.  J.  Ch.  690 :  Smith  v.  Dav.  13 

BS.  4  (3),  (4),  5  ;  Ord.  XLIV.  Ch.  D.  651. 

(i)  Ord.  XLII.  i.  4.  (m)  Ord.  XLII.  r.  8 ;  Norlum 

(k)  Id.  1.  6.  V.  Norburn,  (1894)  1  Q.  B.  448. 
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Where  a  judgment  or  order  is  to  the  effect  that  any- 
party  is  entitled  to  any  relief  subject  to  or  upon  the 
fulfilment  of  any  condition  or  contingency,  the  party  so 
entitled  may,  upon  the  fulfilment  of  the  condition  or 
contingency,  and  demand  made  upon  the  party  against 
whom  he  is  entitled  to  relief,  apply  to  the  Court  or  a 
judge  for  leave  to  issue  execution  against  such  party. 
And  the  Court  or  judge  may,  if  satisfied  that  the  right 
to  relief  has  arisen  according  to  the  terms  of  the  judg- 
ment or  order,  order  that  execution  issue  accordingly, 
or  may  direct  that  any  issue  or  question  necessary  for 
the  determination  of  the  rights  of  the  parties  he  tried 
in  any  of  the  ways  in  which  questions  arising  in  an 
action  may  be  tried  (o). 

The  prcecipe  for  the  writ  of  execution  must  be  signed 
by  the  party  or  his  solicitor  issuing  it,  together  with  all 
particulars  as  to  date  of  judgment,  parties,  and  the 
names,  &c.  of  the  persons  against  whom,  or  of  the  firm 
against  whose  goods,  the  execution  issues  {p).  And 
further — 

Every  writ  of  execution  shall  be  indorsed  with  the 
name  and  place  of  abode  or  office  of  business  of  the 
solicitor  actually  suing  out  the  same,  and  when  the 
solicitor  actually  suing  out  the  writ  shall  sue  out  the 
same  as  agent  for  another  solicitor,  the  name  and  place 
of  abode  of  such  other  solicitor  shall  also  be  indorsed 
upon  the  writ ;  and  in  case  no  solicitor  shall  be  employed 
to  issue  the  writ,  then  it  shall  be  indorsed  with  a  memo- 
randum expressing  that  the  same  has  been  sued  out  by 
the  plaintiff  or  defendant  in  person,  as  the  case  may  be, 
mentioning  the  city,  town,  or  parish,  and  also  the  name 
of  the  hamlet,  street,  and  number  of  the  house  of  such 
plaintiff's  or  defendant's  residence,  if  any  such  there 
be  (?). 

Every  writ  of  execution  for  the  recovery  of  money 

(o)  Ord.  XLII.  r.  9.  [p]  Rule  11.  (?)  Rule  13. 

24  (2) 
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shall  be  indorsed  with  a  direction  to  the  sheriff,  or  other 
officer  or  person  to  whom  the  writ  is  directed,  to  levy 
the  money  reaUy  due  and  payable  and  sought  to  be 
recovered  under  the  judgment  or  order,  stating  the 
amount,  and  also  to  levy  interest  thereon,  if  sought  to 
be  recovered,  at  the  rate  of  il.  per  cent,  per  annum 
from  the  time  when  the  judgment  or  order  was  entered 
or  made,  provided  that  in  cases  where  there  is  an 
agreement  between  the  parties  that  more  than  il.  per 
cent,  interest  shall  be  secured  by  the  judgment  or  order, 
then  the  indorsement  may  be  accordingly  to  levy  the 
amount  of  interest  so  agreed  (r) . 

Upon  any  judgment  or  order  for  the  recovery  or 
payment  of  a  sum  of  money  and  costs,  there  may  be,  at 
the  election  of  the  party  entitled  thereto,  either  one 
writ  or  separate  writs  of  execution  for  the  recovery  of 
the  sum  and  for  the  recovery  of  the  costs,  but  a  second 
writ  shall  only  be  for  costs  and  shall  be  issued  not  less 
than  eight  days  after  the  first  writ  (s) . 

A  party  who  has  obtained  judgment  or  an  order, 
not  being  a  judgment  for  payment  of  money  or  costs, 
or  for  the  recovery  of  land,  may  issue  execution  ia 
fourteen  days,  unless  the  Court  or  a  judge  shall  order 
execution  to  issue  at  an  earlier  or  later  date  with  or 
without  terms  {t). 

An  unexecuted  writ  of  execution  remains  in  force  for 
one  year  only  from  date  of  issue,  unless  renewed  as 
provided  by  the  rules  (m)  ;  but  it  is  more  usual  in  such 
cases  to  issue  a  new  writ  on  the  solicitor's  certificate  as 
to  no  levy  under  the  first  writ. 

As  between  the  original  parties  to  a  judgment  or 
order,  execution  may  issue  at  any  time  within  six  years 
from  the  recovery  of  the  judgment,  or  the  date  of  the 
order  (»). 

(r)  Rule  16.  (m)  Rule  20. 

(si  Rule  18.  (x)  Rule  22.      See  Fellotvs  v. 

(t)  Rule  19.  Thornton,  U  Q.  B.  D.  335. 
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In  the  following  cases,  viz. : — 

(a)  Where  six  years  have  elapsed  since  the  judg- 

ment or  date  of  the  order,  or  any  change  has 
taken  place  by  death  or  otherwise  in  the  parties 
entitled  or  liable  to  execution ; 

(b)  Where  a  husband  is  entitled  or  liable  to  execu- 

tion upon  a  judgment  or  order  for  or  against 
a  wife ; 

(c)  Where  a  party  is  entitled  to  execution  upon  a 

judgment  of  assets  infuturo  ; 

(d)  Where  a  party  is  entitled  to  execution  against 
any  of  the  shareholders  of  a  joint  stock  com- 
pany upon  a  judgment  recorded  against  such 
company,  or  against  a  public  officer  or  other 
person  representing  such  company ; 

the  party  alleging  himself  to  be  entitled  to  execution 
may  apply  to  the  Court  or  a  judge  for  leave  to  issue 
execution  accordingly.  And  such  Court  or  judge  may, 
if  satisfied  that  the  party  so  applying  is  entitled  to 
issue  execution,  make  an  order  to  that  effect,  or  may 
order  that  any  issue  or  question  necessary  to  determine 
the  rights  of  the  parties  shall  be  tried  in  any  of  the 
ways  in  which  any  question  in  an  action  may  be  tried. 
And  in  either  case  such  Court  or  judge  may  impose 
such  terms  as  to  costs  or  otherwise  as  shall  be  just  {y). 

Application  for  leave  to  issue  in  such  oases  should  be 
made  to  a  master  in  chambers  ex  parte  on  an  affidavit 
setting  out  the  facts;  and  the  master  may  thereupon 
grant  leave,  or  order  a  summons  to  issue  to  bring  the 
parties  concerned  before  him. 

Every  order  of  the  Court  or  a  judge  in  any  cause 
or  matter  may  be  enforced  against  all  persons  bound 

(2/)  Ord.  XLII.  r.  23.    Andsee      Q.  B.  25,  189 


Ex  parte  Hyde,  20  Q.  B.  D.  690 
Ex  parte  Dennis,  60  L.  T.  348 
J'ones  v.  Jaggar,  54  L.  T.  731 
Davis  V.  Andrews  [1884],  W.  N 


Feever,  (1892)  1  Q.  B.  124;  Se 
Shephard,  43  Ch.  D.  137;  East 
End,  ^e.  Building  Soc.  v.   Slack, 


94  ;    Jay  v.   Johnstone,    (1893)    1       60  L.  J.  Q.  B.  359. 
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thereby  in  the  same  manner  as  a  judgment  to  the  same 
effect  (s). 

The  order  in  whieh  the  different  writs  of  execution 
may  be  issued  is  unaffected  by  Order  XLII.  {a). 

If  a  mandamus,  granted  in  an  action  or  otherwise, 
or  a  mandatory  order,  injunction,  or  judgment  for  the 
specific  performance  of  any  contract  be  not  complied 
with,  the  Court  or  a  judge,  besides  or  instead  of  pro- 
ceedings against  the  disobedient  party  for  contempt, 
may  direct  that  the  act  required  to  be  done  may  be 
done  so  far  as  practicable  by  the  party  by  whom  the 
judgment  or  order  has  been  obtained,  or  some  other 
person  appointed  by  the  Court  or  judge,  at  the  cost  of 
the  disobedient  party,  and  upon  the  act  being  done  the 
expenses  incurred  may  be  ascertained  in  such  manner 
as  the  Court  or  a  judge  may  direct,  and  execution  may 
issue  for  the  amount  so  ascertained,  and  costs  {b) . 

Any  judgment  or  order  against  a  corporation  wil- 
fully disobeyed  may,  by  leave  of  the  Court  or  a  judge, 
be  enforced  by  sequestration  against  the  corporate  pro- 
perty, or  by  attachment  against  the  directors  or  other 
officers  thereof,  or  by  writ  of  sequestration  against  their 
property  (c). 

Application  under  this  rule  may  be  by  motion  or 
summons  (d). 

An  award  may,  with  the  leave  of  the  Court  or  a 
judge,  and  on  such  terms  as  may  be  just,  be  enforced 
at  any  time,  though  the  time  for  moving  to  set  it  aside 
has  not  elapsed  (e). 

Discovery  in  Aid  of  Execution. 

When  a  judgment  or  order  is  for  the  recovery  or 
payment  of  money,  the  party  entitled  to  enforce  it  may 

(z)  Ord.  XLII.  r.  24.  (d)  Seloiisy.CroydonLocalBoard, 

la)  Eule  29.  53  L.  t.  209. 

(i    Bule  30. 

(c)  Rule  31.  «    Ord.  XLII.  r.  3U. 
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apply  to  the  Court  or  a  judge  for  an  order  that  the 
debtor  liable  under  such  judgment  or  order,  or,  in 
the  case  of  a  corporation,  that  any  officer  thereof,  be 
orally  examined,  as  to  whether  any  and  -what  debts  are 
owing  to  the  debtor,  and  whether  the  debtor  has  any 
and  what  other  property  or  means  of  satisfying  the 
judgment  or  order,  before  a  judge  or  an  officer  of  the 
Court  as  the  Court  or  judge  shall  appoint;  and  the 
Court  or  judge  may  make  an  order  for  the  attendance 
and  the  examination  of  such  debtor,  or  of  any  other 
person^  and  for  the  production  of  any  books  or  docu- 
ments (/). 

The  summons  for  examination  does  not  require  per- 
sonal service,  but  the  order  should  be  personally 
served  (g').  All  such  examinations  are  taken  by  a 
master  in  chambers. 

Where  it  appears,  upon  the  return  of  any  writ  of 
fieri  facias  or  any  writ  of  elegit,  that  the  person  against 
whom  such  writ  was  so  issued  is  a  beneficed  clerk,  and 
has  no  goods  or  chattels  nor  any  lay  fee  in  the  baili- 
wick of  the  sheriff  to  whom  such  writ  was  directed,  the 
person  to  whom  the  sum  of  money  or  costs  mentioned 
in  such  writ  is  or  are  payable  shall,  immediately  after 
such  writ  with  such  return  shall  have  been  filed  as  of 
record,  be  at  liberty  to  sue  out  one  or  more  writs  of 
fieri  facias  de  bonis  ecclesiasticis,  or  one  or  more  writs  of 
sequestration  {h). 

Such  writs  as  in  the  last  preceding  rule  mentioned, 
when  sealed,  shall  be  delivered  to  the  bishop  to  be 
executed  by  him,  and  such  writs,  when  returned  by  the 
bishop,  shall  be  delivered  to  the  parties  or  solicitors  by 
whom  respectively  they  were  sued  out,  and  shall  there- 
upon be  filed  as  of  record  in  the  Central  Office ;  and  for 


(/)  Ord.  XLII.  r.  32;  Republic  {g)  Lady  de  la  PoleY.  Sick,  29 

of  Costa  Rica  v.  StrousUrg,  16  Oh.       ^h.^f  o'ri!xLIII.  r.  3  ;  RalUU 
D-  8.  ^    Woodward,  20  L.  T.  693,  778. 
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the  execution  of  such  writs  the  bishop  or  his  officers 
shall  not  take  or  he  allowed  any  fees  other  than  such  as 
are  or  shall  he  from  time  to  time  allowed  hy  lawful 
authority  («) . 

Where  any  person  is  hy  any  judgment  or  order 
directed  to  pay  money  into  Court  or  to  do  any  other 
act  in  a  limited  time,  and  after  due  service  of  such 
judgment  or  order  refuses  or  neglects  to  obey  the  same 
according  to  the  exigency  thereof,  the  person  prosecut- 
ing such  judgment  or  order  shall,  at  the  expiration  of 
the  time  limited  for  the  performance  thereof,  be  entitled, 
without  obtaining  any  order  for  that  purpose,  to  issue 
a  writ  of  sequestration  against  the  estate  and  effects  of 
such  disobedient  person.  Such  writ  of  sequestration 
shall  have  the  same  effect  as  a  writ  of  sequestration  in 
Chancery  had  before  the  commencement  of  the  principal 
Act,  and  the  proceeds  of  such  sequestration  may  be 
dealt  with  in  the  same  manner  as  the  proceeds  of  writs 
of  sequestration  were  before  the  same  date  dealt  with 
by  the  Court  of  Chancery  {k). 


Attachment  and  Committal. 

A  writ  of  attachment  shaU.  have  the  same  effect  as 
a  writ  of  attachment  issued  out  of  the  Chancery  Division 
has  heretofore  had  {I). 

No  writ  of  attachment  shall  be  issued  without  the 
leave  of  the  Court  or  a  judge,  to  be  applied  for  on 
notice  to  the  party  against  whom  the  attachment  is  to  be 
issued  (to). 

Application  for  such  leave  should  be  made,  in  the 
Queen's  Bench  Division,  by  motion  or  by  summons 
in  chambers  before  a  judge  (m). 

(i)  Ord.  XLIII.  X-.  4.  (m)  Ord.  XLIV.  r.  2. 

(A)  Eule  6.  («)  See   Ord.   LII.    rr.    2,    3  : 

{1}  Ord.  XLIV.  1.  1  ;  Soberts       Ord.  LIV.  r.   12  ;  Davis  v.  Gal- 

V,  £aU,  1  Jvir.  N.  S.  685  mo^e, 39  011.1). 322;  40Cli.D.35o. 
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Imprisonment  for  non-compliance  with  decrees  and 
orders  for  payment  or  recovery  of  any  sum  of  money  is 
now  abolished  save  as  to  certain  cases  reserved  by  the 
Debtors  Act,  1869  (32  &  33  Yict.  c.  6,  s.  4),  which  pro- 
vides that — 

"  With  the  exceptions  hereinafter  mentioned,  no  person 
shall,  after  the  commencement  of  this  Act,  be  arrested 
or  imprisoned  for  making  default  in  payment  of  a  sum 
of  money. 

"  There  shall  be  excepted  from  the  operation  of  the 
above  enactments : 

1.  Default  in  payment  of  a  penalty,  or  sum  in  the 

nature  of  a  penalty,  other  than  a  penalty  in 
tespect  of  any  contract ; 

2.  Default  in  payment  of  any  sum  recoverable  sum- 

marily before  a  justice  or  justices  of  the  peace  ; 

3.  Default  by  a  trustee  or  person  acting  in  a  fidu- 

ciary capacity  and  ordered  to  pay  by  a  Court  of 
equity  any  sum  in  his  possession  or  under  his 
control ; 

4.  Default  by  an  attorney  or  solicitor  in  payment  of 

costs  when  ordered  to  pay  costs  for  misconduct 
as  such,  or  in  payment  of  a  sum  of  money  when 
ordered  to  pay  the  same  in  his  character  of  an 
officer  of  the  Court  making  the  order ; 

5.  Default  in  payment  for  the  benefit  of  creditors  of 

any  portion  of  a  salary  or  other  income  in  respect 
of  the  payment  of  which  any  Court  having  juris- 
diction in  bankruptcy  is  authorized  to  make  an 
order ; 

6.  Default  in  payment  of  sums  in  respect  of  the 

payment  of  which  orders  are  in  this  Act  autho- 
rized to  be  made. 
"  Provided,  first,  that  no  person  shall  be  imprisoned 
in  any  case  excepted  from  the  operation  of  this  section 
for  a  longer  period  than  one  year ;  and,  secondly,  that 
nothing  in  this  section  shall  alter  the  effect   of  any 
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judgment  or  order  of  any  Court  for  payment  of  money 
except  as  regards  the  arrest  and  imprisonment  of  the 
person  making  default  in  payiag  such  money  "  (o). 

The  Debtors  Act,  1878  (41  &  42  Yict.  c.  64),  enacts 
that — 

"  In  any  case  coming  -within  the  exceptions  numbered 
3  and  4  in  the  fourth  section  of  the  Debtors  Act,  1869, 
and  in  the  fifth  section  of  the  Debtors  Act  (Ireland), 
1872,  respectively,  or  within  either  of  those  exceptions, 
any  Court  or  judge,  making  the  order  for  payment,  or 
having  jurisdiction  in  the  action  or  proceeding  in  which 
the  order  for  payment  is  made,  may  inquire  into  the 
case,  and  (subject  to  the  provisoes  contained  in  the  said 
sections  respectively)  may  grant  or  refuse,  either  abso- 
lutely or  upon  terms,  any  application  for  a  writ  of 
attachment,  or  other  process  or  order  of  arrest  or  im- 
prisonment, and  any  application  to  stay  the  operation 
of  any  such  writ,  process,  or  order,  or  for  discharge 
from  arrest  or  imprisonment  thereunder"  {p). 

By  the  Debtors  Act,  1869,  provision  is  made  for  the 
committal  to  prison  for  a  term  not  exceeding  six  weeks, 
or  until  payment  of  the  sum  due,  of  any  person  who 
makes  default  in  payment  of  any  debt  or  instalment  of 
any  debt  due  from  him  in  pursuance  of  any  order  or 
judgment  of  a  competent  Court  (g').  This  power  was 
formerly  exercised  by  the  High  Court  of  Chancery,  by 
the  Common  Law  Courts,  and  by  the  Probate  Court. 
But  the  jurisdiction  of  the  High  Court  under  sect.  5  of 
the  Debtors  Act,  1869,  has  now  been  transferred  to  the 
judge  and  registrars  in  bankruptcy  (r) .  An  appeal 
from  an  order  of  the  judge  in  chambers  respecting  the 


(o)  32  &  33  Vict.  0.  62,  s.  4  ;  Etherington,  37  Ch.  D.  104. 
Buckley    v.    Crawford,    (1893)    1  {p)  41  &  42  Viot.  o.  54,  s.  1  ; 

Q.  B.  105  ;  De  Lossy  t.  De  Lossy,  Marris  v.  Ingram,  13  Ch.  D   338 
15  P.  D.  115  ;  Re  Smith,  2  Ex.  [q)  32  &  33  Viot.  c.  62,  s.  5. 

D.   47;    Litchfield    v.   Jones,    36  (?■)  Bkcy.  Rules,  1883,  rr.  355 

Ch.   D.  630  ;    Fiddocke  v.  Burt,  —362  ;    WilUams,    Bankruptov 

(1894)    1    Oh.    343;    Freston    v.  629,630. 
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commitment  of  a  judgment  debtor  must  be  made  to  the 
Court  of  Appeal  and  not  to  a  Divisional  Court  (s) . 


Appointment  of  Eeceivek. 

The  Judicature  Act,  1873,  provides  as  follows  : — 
"  A  mandamus  or  an  injunction  may  be  granted,  or 
a  receiver  appointed,  by  an  interlocutory  order  of  the 
Court  in  all  cases  in  which  it  shall  appear  to  the  Court 
to  be  just  or  convenient  that  such  order  should  be  made ; 
and  any  such  order  may  be  made  either  unconditionally 
or  upon  such  terms  and  conditions  as  the  Court  shall 
think  just ;  and  if  an  injunction  is  asked,  either  before 
or  at,  or  after  the  hearing  of  any  cause  or  matter,  to 
prevent  any  threatened  or  apprehended  waste  or 
trespass,  such  injunction  may  be  granted,  if  the  Court 
shall  think  fit,  whether  the  person  against  whom  such 
injunction  is  sought  is,  or  is  not,  in  possession  under 
any  claim  of  title  or  otherwise,  or  (if  out  of  possession) 
does  or  does  not  claim  a  right  to  do  the  act  sought  to 
be  restrained  under  any  colour  of  title ;  and  whether 
the  estates  claimed  by  both  or  by  either  of  the  parties 
are  legal  or  equitable  "  {t). 

An  application  for  an  order  under  sect.  25,  sub- 
sect.  8,  of  the  principal  Act,  or  under  rules  2  or  3  of 
this  order,  may  be  made  to  the  Court  or  a  judge  by  any 
party.  If  the  application  be  by  the  plaintiff  for  an 
order  under  the  said  sub-sect.  8  it  may  be  made  either 
ex  parte  or  with  notice,  and  if  for  an  order  under  rules 
2  or  3  of  this  order  it  may  be  made  after  notice  to  the 
defendant  at  any  time  after  the  issue  of  the  writ  of 
summons,  and  if  it  be  by  any  other  party,  then  on 

(s)  Oenese  v.  Lascelks,  13  Q.  B.  D.  901 ;   Scott  v.  Morley,  20  Q.  B. 
D.  120.  [t)  36  &  37  Vict.  o.  66,  s.  25  (8). 
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notice  to  the  plaintiff  and  at  any  time  after  appearance 
by  the  party  making  the  application  (m). 

In  every  case  in  which  an  application  is  made  for 
the  appointment  of  a  receiver  by  way  of  equitable  exe- 
cution, the  Court  or  a  judge  in  determining  whether  it 
is  just  or  convenient  that  such  appointment  should  be 
made  shall  have  regard  to  the  amount  of  the  debt 
claimed  by  the  applicant,  to  the  amount  which  may 
probably  be  obtained  by  the  receiver,  and  to  the  probable 
costs  of  his  appointment,  and  may,  if  they  or  he  shall 
so  think  fit,  direct  any  inquiries  on  these  or  other 
matters  before  making  the  appointment  («). 

Where  an  order  is  made  directing  a  receiver  to  be 
appointed,  unless  otherwise  ordered,  the  person  to  be 
appointed  shall  first  give  security,  to  be  allowed  by  the 
Court  or  a  judge  and  taken  before  a  person  authorized 
to  administer  oaths,  duly  to  account  for  what  he  shall 
receive  as  such  receiver,  and  to  pay  the  same  as  the 
Court  or  judge  shall  direct ;  and  the  person  so  to  be 
appointed  shall,  unless  otherwise  ordered,  be  allowed  a 
proper  salary  or  allowance.  Such  security  shall  be 
by  recognizance  in  the  Form  No.  21  in  Appendix  L., 
unless  the  Court  or  a  judge  shall  otherwise  order  (y). 

Where  any  judgment  or  order  is  pronounced  or 
made  in  Court  appointing  a  person  therein  named  to 
be  receiver,  the  Court  or  a  judge  may  adjourn  to 
chambers  the  cause  or  matter  then  pending,  in  order 
that  the  person  named  as  receiver  may  give  security 
as  in  the  last  preceding  rule  mentioned,  and  may 
thereupon  direct  such  judgment  or  order  to  be  drawn 

up  (s). 

When  a  receiver  is  appointed  with  a  direction  that 
he  shallpass  accounts,  the  Court  or  judge  shall  fix  the 
days  upon  which  he  shall  (annually,  or  at  longer  or 
shorter  periods)  leave  and  pass  such  accounts,  and  also 

(«)  Ord.  L.  r.  6.  (j/)  Rule  16. 

{x)  Rule  l.'iA.  (z)  Rule  17. 
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tlie  days  upon  wMch  he  shall  pay  the  balances  appearing 
due  on  the  accounts  so  left,  or  such  part  thereof  as 
shall  be  certified  as  proper  to  be  paid  by  him.  And 
with  respect  to  any  such  receiver  as  shall  neglect  to 
leave  and  pass  his  accounts  and  pay  the  balances 
thereof  at  the  times  so  to  be  fixed  for  that  purpose  as 
aforesaid,  the  judge  before  whom  any  such  receiver  is 
to  account  may  from  time  to  time,  when  his  subsequent 
accounts  are  produced  to  be  examined  and  passed, 
disallow  the  salary  therein  claimed  by  such  receiver, 
and  may  also,  if  he  shall  think  fit,  charge  him  with 
interest  at  the  rate  of  51.  per  cent,  per  annum  upon 
the  balances  so  neglected  to  be  paid  by  him  during  the 
time  the  same  shall  appear  to  have  remained  in  the 
hands  of  any  such  receiver  («). 

Receivers'  accounts  are  to  be  in  the  form  prescribed 
by  the  Rules  of  the  Supreme  Court  {b). 

Every  receiver  shall  leave  in  the  chambers  of  the 
judge  to  whom  the  cause  or  matter  is  assigned  his 
account,  together  with  an  affidavit  verifying  the  same 
in  the  Form  No.  22  in  Appendix  L.,  with  such 
variations  as  circumstances  may  require.  An  appoint- 
ment shall  thereupon  be  obtained  by  the  plaintiff  or 
person  having  the  conduct  of  the  cause  for  the  purpose 
of  passing  such  account  (c). 

In  case  of  any  receiver  failing  to  leave  any  account 
or  affidavit,  or  to  pass  such  account,  or  to  make  any 
payment,  or  otherwise,  the  receiver  or  the  parties,  or 
any  of  them,  may  be  required  to  attend  at  chambers  to 
show  cause  why  such  account  or  affidavit  has  not  been 
left,  or  such  account  passed,  or  such  payment  made,  or 
any  other  proper  proceeding  taken,  and  thereupon  such 
directions  as  shall  be  proper  may  be  given  at  chambers 
or  by  adjournment  into  Court,  including  the  discharge 

a)  Eule  18.  (b)  Eule  19.    See  Appendix, 

(c)  Eule  20. 
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of  any  receiver  and  appointment  of  another,  and 
payment  of  costs  (d). 

A  certificate  of  the  chief  clerk  stating  the  result 
of  a  receiver's  account  shall  from  time  to  time  be 
taken  (e). 

A  receiver  has  been  appointed  where  the  debtor's 
interest  was  an  equity  of  redemption  (/);  where  the 
writ  of  attachment  could  not  be  served  (g) ;  where 
there  was  a  fund  in  Court  due  to  the  judgment 
debtor  (A) ;  where  the  judgment  debtor's  interest  was 
a  reversionary  interest  under  a  will  («) ;  where  the 
debtor  was  entitled  for  life  to  dividends  on  consols,  &c. 
in.  the  names  of  trustees  of  her  husband's  will;  and 
for  receiving  the  income  of-  trust  funds  (/c) ;  over  the 
separate  estate  of  a  married  woman  (l) ;  over  the  estate 
of  a  deceased  co-respondent  condemned  in  costs  of 
divorce  proceedings  (m) ;  over  a  deposit  receipt  held  in 
the  joint  names  of  the  debtor  and  another,  even  though 
the  whole  beneficial  interest  in  the  fund  be  in  the 
judgment  debtor  (w) ;  as  to  furniture  and  household 
effects  of  a  defendant  not  complying  with  an  order  to 
pay  money  into  Court  (o). 

The  procedure  is  by  a  judge's  summons  in  chambers 
in  the  action  for  the  appointment  of  a  receiver  of  the 
particular  property  sought  to  be  taken  in  equitable 
execution  (p) ;  the  summons  must  be  supported  by  an 

(i)  Eule  21.  (A)  Bryant  v.  SiiU,  10  Ch.  D. 

(«)  Eule  22.  153  ;   Oliver  v.  lowther,  28  "W.  R. 

(f)  Anglo  -  Italian     Bank    t.  Z&l;  WebbY.  Stenton,\lQ,.'B.'D. 

Davies,  9  Ch.  D.  275  ;  Hx  parte  518. 

Hvans,  13  Ch.  D.   262;    Salt  v.  (I)  Bryant  v.  Bull,  supra;   Be 

Cooper,  16  Ch.  D.  544  ;  Smith  v.  Beace  ^  Waller,  24  Ch.  D.  405 ; 

Gowell,  6  Q.  B.  D.  75;-  Wells  y.  Bird  v.  Argent,  4  T.  L.  R.   12. 

Kilpin,  L.  R.  18  Eq.  298.  But  see  Bood-Barrs  v.  Seriot,  64 

{g)  Re  Coney,  29  Ch.  D.  993.  L.   J.  Q.  B.  717,  C.  A.  ;    Whit- 

[h)  Westheadv.  Biley,  25  Ch.  D.  taker  t.  Cohen,  69  L.  T.  451. 

413.  (m)   Waddell  \.  Waddell,  (1892) 

(t)  Fuggle  v.  Bland,  11  Q.  B.  D.  P.  226. 

711.     Bee,  a\io,  MacnieollY.  Bar-  («)   O'Bonovan    v.    Goggin,    30 

nell,  35  W.  R.  773  ;    Tyrrell  v.  L.  R.  Ir.  579. 

Baynton,  (1895)  1  Q.  B.  202  ;  Re  (o)  Re  Whiteley,  56  L.  T.  840. 

M'Nulty,  31  L.  R.  Ir.  391.  (p)  Ord.  LIV.  r.  12  (b). 
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affidavit  stating  that  the  judgment  is  unsatisfied,  and 
that  the  dehtor  either  has  no  property  otherwise  seizable, 
or  that  such  property  is  practically  inconvenient  to  be 
reached,  and  setting  out  the  nature  of  and  the  debtor's 
interest  in  the  property  in  respect  of  which  a  receiver 
is  required. 

A  party  to  the  action  is  only  rarely  appointed  as  the 
receiver. 

The  Court  will,  where  necessary,  grant  an  injunction 
in  aid  of  the  execution,  to  restrain  the  debtor  dealing 
with  the  property  to  the  prejudice  of  the  creditor  {q). 

In  case  of  the  appointment  being  opposed  or  objected 
to  by  a  third  person,  the  best  course  is  for  the  matter  to 
be  referred  to  the  master  for  him  to  determine  the 
question  in  dispute  and  report  thereon  to  the  Court  or 
judge  who  referred  the  matter  (r). 

The  effect  of  the  appointment  of  a  receiver  is  to  put 
the  creditor,  by  means  of  the  receiver,  into  the  same 
position  as  the  debtor  with  respect  to  the  beneficial 
interest  in  the  subject-matter  of  the  appointment  (s). 

The  rights  and  duties  of  a  receiver  appointed  by  way 
of  equitable  execution  are  the  same  as  when  he  is 
appointed  for  other  purposes. 

(j)   Oliver  v.  Zowther,  28  W.  R.  [r)    Wahnsley  t.  Mundy,  13  Q. 

381;   Archer  v.  Archer   [1886],       ^-P-^l'       ,,  ^        ■       o 

W.  N.  66.  g;g^_  ^25. 
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CHAPTEE  IV. 

CHARGING  ORDERS,  STOP  ORDERS,  ETC. 

Besides  the  various  remedies  mentioned  in  the  last 
chapter,  the  assignee  has  the  right,  as  well  as  the 
necessity  often,  to  obtain  various  orders  whereby  he 
may  secure  to  himself  the  enjoyment  of  the  full  benefits 
sought  to  be  transferred  to  him  by  means  of  the  assign- 
ment of  the  chose  in  action. 

Amongst  such  are  charging  orders,  stop  orders,  and 
the  once  prevalent  but  now  obsolete  process  known  as 
distringas. 

An  order  charging  stock  or  shares  may  be  made  by 
any  divisional  Court  or  by  any  judge,  and  the  pro- 
ceedings for  obtaining  such  order  shall  be  such  as  are 
directed,  and  the  efEect  shall  be  such  as  is  provided,  by 
the  Acts  1  &  2  Vict.  c.  110,  ss.  14  and  15,  and  3  &  4 
Viet.  c.  82,  s.  1  (a). 

The  sections  referred  to  in  this  rule  provide  as 
follows : — 

"  And  be  it  enacted,  that  if  any  person  against  whom 
any  judgment  shall  have  been  entered  up  in  any  of  her 
Majesty's  Superior  Courts  at  Westminster  shall  have 
any  government  stock,  funds,  or  annuities,  or  any  stock 
or  shares  of  or  in  any  public  company  in  England 
(whether  incorporated  or  not),  standing  in  his  name  in 
his  own  right,  or  in  the  name  of  any  person  in  trust  for 
him,  it  shall  be  lawful  for  a  judge  of  one  of  the  superior 

(a)  Ord.  XLVI.  r.  1. 
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Courts,  on  the  application  of  any  judgment  creditor,  to 
order  that  such  stock,  funds,  annuities,  or  shares,  or  such 
of  them  or  such  part  thereof  respectively  as  he  shall 
think  fit,  shall  stand  charged  with  the  payment  of  the 
amount  for  which  judgment  shall  have  been  so  recovered, 
and  interest  thereon,  and  such  order  shall  entitle  the 
judgment  creditor  to  all  such  remedies  as  he  would  have 
been  entitled  to  if  such  charge  had  been  made  in  his 
favour  by  the  judgment  debtor ;  provided  that  no  pro- 
ceedings shall  be  taken  to  have  the  benefit  of  such 
charge  until  after  the  expiration  of  six  calendar  months 
from  the  date  of  such  order  "  (b). 

"  And  in  order  to  prevent  any  person  against  whom 
judgment  shall  have  been  obtained  from  transferring, 
receiving,  or  disposing  of  any  stock,  funds,  annuities,  or 
shares,  hereby  authorized  to  be  charged  for  the  benefit 
of  the  judgment  creditor  under  an  order  of  a  judge,  be 
it  further  enacted,  that  every  order  of  a  judge  charging 
any  government  stock,  funds,  or  annuities,  or  any  stock 
or  shares  in  any  public  company,  under  this  Act,  shall 
be  made  in  the  first  instance  ecc  parte,  and  without  any 
notice  to  the  judgment  debtor,  and  shall  be  an  order  to 
show  cause  only ;  and  such  order,  if  any  government 
stock,  funds,  or  annuities  standing  in  the  name  of  the 
judgment  debtor  in  his  own'right,  or  in  the  name  of  any 
person  in  trust  for  him,  is  to  be  affected  by  such  order, 
shall  restrain  the  Governor  and  Company  of  the  Bank  of 
England  from  permitting  a  transfer  of  such  stock  in  the 
meantime  and  until  such  order  shall  be  made  absolute, 
or  discharged ;  and  if  any  stock  or  shares  of  or  in  any 
public  company,  standing  in  the  name  of  the  judgment 
debtor  in  his  own  right,  or  in  the  name  of  any  person 
in  trust  for  him,  is  or  are  to  be  affected  by  any  such 
order,  shall  in  like  manner  restrain  such  public  company 
from  permitting  a  transfer  thereof;  and  that  if,  after 

(J)  1  &  2  Vict.  0.  110,  B.  14. 
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notice  of  such  order  to  tlie  person  or  persons  to  be 
restrained  thereby,  or  in  case  of  corporations  to  any 
authorized  agent  of  such  corporation,  and  before  the 
same  order  shall  be  discharged  or  made  absolute,  such 
corporation  or  person  or  persons  shall  permit  any  such 
transfer  to  be  made,  then  and  in  such  case  the  corpora- 
tion or  person  or  persons  so  permitting  such  transfer 
shall  be  liable  to  the  judgment  creditor  for  the  value  or 
amount  of  the  property  so  charged  and  so  transferred, 
or  such  part  thereof  as  may  be  sufficient  to  satisfy  his 
judgment ;  and  that  no  disposition  of  the  judgment 
debtor  in  the  meantime  shall  be  valid  or  effectual  as 
against  the  judgment  creditor ;  and  further,  that,  unless 
the  judgment  debtor  shall  within  a  time  to  be  men- 
tioned Lq  such  order  show  to  a  judge  of  one  of  the  said 
superior  Courts  sufficient  cause  to  the  contrary,  the  said 
order  shall,  after  proof  of  notice  thereof  to  the  judg- 
ment debtor,  his  attorney  or  agent,  be  made  absolute : 
provided  that  any  such  judge  shall,  upon  the  application 
of  the  judgment  debtor,  or  any  person  interested,  have 
full  power  to  discharge  or  vary  such  order,  and  to 
award  such  costs  upon  such  application  as  he  may 
think  fit  "(c). 

And  by  3  &  4  Yiot.  c.  82,  it  is  provided : — 
"  The  aforesaid  provisions  of  the  said  Act  (i.e.,  1  &  2 
Vict.  c.  110,  s.  14)  shall  be  deemed  and  taken  to  extend 
to  the  interest  of  any  judgment  debtor,  whether  in  pos- 
session, remainder,  or  reversion,  and  whether  vested  or 
contingent  as  well  in  any  such  stocks,  funds,  annuities, 
or  shares  as  aforesaid  as  also  in  the  dividends,  interest, 
or  annual  produce  of  any  such  stock,  funds,  annuities 
or  shares ;  and  whenever  any  such  judgment  debtor  shall 
have  any  estate,  right,  title  or  interest,  vested  or  con- 
tingent, in  possession,  remainder,  or  reversion,  in,  to,  or 
out  of  any  such  stocks,  funds,  annuities  or  shares  as 

(c)  1  &2  Vict.  c.  no,  s.  15. 
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aforesaid,  which  now  are,  or  shall  hereafter  be,  standing 
in  the  name  of  the  Accountant-General  of  the  Court  of 
Chancery,  or  the  Accountant- General  of  the  Court  of 
Exchequer,  or  in,  to,  or  out  of  the  dividends,  interest,  or 
annual  produce  thereof,  it  shall  be  lawful  for  such  judge 
to  make  any  order  as  to  such  stock,  funds,  annuities,  or 
shares,  or  the  interest,  dividends,  or  annual  produce 
thereof,  in  the  same  way  as  if  the  same  had  been 
standing  in  the  name  of  a  trustee  of  such  judgment 
debtor :  Provided  always,  that  no  order  of  any  judge 
as  to  any  stock,  funds,  annuities,  or  shares  standing  in 
the  name  of  the  Accountant- General  of  the  Court  of 
Chancery  or  the  Accountant-General  of  the  Court  of 
Exchequer,  or  as  to  the  iiiterest,  dividends,  or  annual 
produce  thereof,  shall  prevent  the  Governor  and  Com- 
pany of  the  Bank  of  England,  or  any  public  company, 
from  permitting  any  transfer  of  such  stocks,  funds, 
annuities,  or  shares,  or  payment  of  the  interest,  divi- 
dends, or  annual  produce  thereof,  in  such  manner  as 
the  Court  of  Chancery  or  the  Court  of  Exchequer 
respectively  may  direct,  or  shall  have  any  greater  effect 
than  if  such  debtor  had  charged  such  stock,  funds, 
annuities,  or  shares,  or  the  interest,  dividends,  or  annual 
produce  thereof,  in  favour  of  the  judgment  creditor, 
with  the  amount  of  the  sum  to  be  mentioned  in  any 
such  order"  {d'). 

So  that  by  this  section  the  provisions  of  the  former 
statute  (1  &  2  Vict.  c.  110,  s.  14)  are  extended  to  con- 
tingent interests  in  stock  and  the  dividends  of  such 
stock,  and  also  to  stock,  funds,  &o.,  in  Court. 

It  is  further  to  be  observed  that,  by  later  enact- 
ments, the  Paymaster- General  has  been  substituted  for 
the  Accountant-General  of  the  Court  of  Chancery  (e). 
The  stock,  &c.,  must  be   standing   for  the  beneficial 


{d)  3  &  4  Vict.  u.  82,  a.  1.  6 ;    and  tlie  Supreme  Court  of 

(e)  See  Chancery  Funds  Act,  Judicature     (Funds,    &o.)    Act, 

1872  (35  &  36  Vict.  o.  44),  ss.  4,  1883  (46  &  47  Vict.  c.  29),  s.  2. 

25  (2) 
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interest  of  the  debtor,  and  not  merely  in  trust  for 
another  (/). 

Application  for  a  charging  order  is  usually  made  by 
summons  {g)  in  the  Queen's  Bench  Division  before  a 
master  in  chambers,  who  will  make  an  order  nisi,  upon 
an  application  ex  parte,  supported  by  affidavit  setting 
forth  the  title  of  the  applicant  to  the  debt,  and  that  of 
the  debtor  to  the  property  sought  to  be  charged. 

The  order  nisi  must  be  served  on  the  company, 
bank,  &c.,  whose  shares  are  charged,  and  also  upon  the 
judgment  debtor  or  his  solicitor  {h).  The  application 
for  the  order  absolute  must  be  made  to  a  judge  in 
chambers  {i). 

If  the  order  is  made  absolute,  it  takes  effect  as  from 
the  date  of  the  order  nisi  (/). 

Every  summons  by  a  separate  judgment  creditor 
of  a  partner  for  an  order  charging  his  interest  in  the 
partnership  property  and  profits  under  sect.  23  of  the 
Partnership  Act,  1890  (53  &  54  Yiet.  c.  39),  and  for  such 
other  orders  as  are  thereby  authorized  to  be  made,  shaU 
be  served  in  the  case  of  a  partnership  other  than  a  cost 
book  company  on  the  judgment  debtor  and  on  his 
partners,  or  such  of  them  as  are  within  the  jurisdiction, 
or  in  the  case  of  a  cost  book  company  on  the  judgment 
debtor  and  the  purser  of  the  company ;  and  such  service 
shall  be  good  service  on  all  the  partners  or  on  the  cost 
book  company  as  the  case  may  be,  and  all  orders  made 
on  such  summons  shall  be  similarly  served. 

The  section  in  the  Partnership  Act,  1890,  referred  to 
in  the  above  rule,  runs  as  follows : — 

"  (1.)  After  the  commencement  of  this  Act  a  writ  of 

(/)  Cooper  V.  Griffin,  (1892)  1  (</)  Dan.  Ch.  Prao.  939. 

Q.    B.    740;    Howard  v.   Sadler,  (h)  1   &  2  Viot.  o.  110,  s.  15- 

(1893)  1  Q.  B.  1 ;  /S.  W.  Loan  |  Ee  Paragon,  %c.  Co.,  8  Jar.  N.  s! 

Discount  Co.  v.  Robertson,  8  Q.  B.  11. 

D.  17  ;   Cragg  v.  Taylor,  L.  E.  2  (i)  Ord.  LIV.  r.  12  ;  Finney  v. 

Ex.  131 ;  Home  v.  Fountain,  23  Sinde,  i  Q.  B.  D.  102. 

Q.  B.  D.  264  ;  Se  Cathcart,  (1893)  (/)  Haly  v.  Barry,  L.  E.  3  Ch. 

1  Ch.  466.  452. 
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execution  shall  not  issue  against  any  partnership  pro- 
perty except  on  a  judgment  against  the  firm. 

"  (2.)  The  High  Court,  or  a  judge  thereof,  or  the 
Chancery  Court  of  the  County  Palatine  of  Lancaster, 
or  a  County  Court,  may,  on  the  application  by  summons 
of  any  judgment  creditor  of  a  partner,  make  an  order 
charging  that  partner's  interest  in  the  partnership 
property  and  profits  with  payment  of  the  amount  of 
the  judgment  debt  and  interest  thereon,  and  may  by 
the  same  or  a  subsequent  order  appoint  a  receiver  of 
that  partner's  share  of  profits  (whether  already  declared 
or  accruing),  and  of  any  other  money  which  may  be 
coming  to  him  in  respect  of  the  partnership,  and  direct 
all  accounts  and  inquiries,  and  give  all  other  orders  and 
directions  which  might  have  been  directed  or  given  if 
the  charge  had  been  made  in  favour  of  the  judgment 
creditor  by  the  partner,  or  which  the  circumstances  of 
the  case  may  require. 

"  (3.)  The  other  partner  or  partners  shall  be  at  liberty 
at  any  time  to  redeem  the  interest  charged,  or  in  case 
of  a  sale  being  directed,  to  purchase  the  same. 

"  (4.)  This  section  shall  apply  in  the  case  of  a  cost 
book  company  as  if  the  company  were  a  partnership 
within  the  meaning  of  this  Act. 

"  (5.)  This  section  shall  not  apply  to  Scotland  (k)." 

The  application  is  made  by  summons  to  a  judge  in 
chambers,  asking  for  a  charge  upon  the  debtor's  said 
partnership  interest,  and  for  the  appointment,  as  receiver, 
of  the  person  named  in  the  summons. 

The  summons  and  order  thereon  must  be  served  on 
the  judgment  debtor,  and  on  all  of  the  partners  who  are 
within  the  jurisdiction. 

If  the  debtor  is  likely  to  dispose  of  his  interest 
pending  the  hearing  of  the  summons,  an  application 
may  be  made  ex  parte  supported  by  an  affidavit  to 
restrain  him  from  so  doing  (1). 

{k)  53  &  54  Viot.  c.  39,  s.  23.  (I)  Ann.  Prao.  [1899],  646. 
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Every  application  whioh  shall  be  made  by  any 
partner  of  the  judgment  debtor  under  the  same  section 
shall  be  made  by  summons,  and  such  summons  shall  be 
served  in  the  case  of  a  partnership  other  than  a  cost 
book  company  on  the  judgment  creditor  and  on  the  judg- 
ment debtor,  and  on  such  of  the  other  partners  as  shall 
not  concur  in  the  application,  and  as  shall  be  within 
the  jurisdiction,  or  in  the  case  of  a  cost  book  company 
on  the  judgment  creditor  and  on  the  judgment  debtor 
and  on  the  purser  of  the  company,  and  such  service 
shall  be  good  service  on  all  the  partners  or  on  the  cost 
book  company  as  the  case  may  be,  and  all  orders  made 
on  such  summons  shall  be  similarly  served  (m) . 

In  the  following  rules  of  this  order  the  expression 
"  company "  includes  the  Governor  and  Company  of 
the  Bank  of  England  and  any  other  public  company, 
whether  incorporated  or  not,  and  the  expression  "stock" 
includes  shares,  securities,  and  dividends  thereon  (n). 

Any  person  claiming  to  be  interested  in  any  stock 
standing  in  the  books  of  a  company  may,  on  an  affidavit 
by  himself  or  his  solicitor,  in  the  Form  No.  27  in 
Appendix  B.  with  such  variations  as  circumstances  may 
require,  and  on  filing  the  same  in  the  Central  Office 
with  a  notice  in  the  Form  No.  22  in  the  same  Appendix, 
with  such  variations  as  circumstances  may  require,  and 
on  procuring  an  office  copy  of  the  affidavit  and  a  dupli- 
cate of  the  filed  notice  authenticated  by  the  seal  of  the 
Central  Office,  serve  the  office  copy  and  duplicate  notice 
on  the  company  (o). 

There  shall  be  appended  to  the  affidavit  a  note 
stating  the  person  on  whose  behalf  it  is  filed,  and  to 
what  address  notices  {if  any)  for  that  person  are  to  be 
sent  (p). 

AU  such  notices  shall  be  deemed  to  have  been  duly 
sent  if    sent  through    the    post  by  a   prepaid  letter 

(m)  Ord.  XLVI.  r.  1b.  (o)  Eule  4. 

(»)  Id.  I.  3.  {p)  Rule  6. 


CHARGING  OEDEES,  STOP  OEDEES,  ETC.         391 

directed  to  that  person  at  the  address  so  stated  or  at 
any  such  substituted  address  as  hereinafter  mentioned, 
whether  the  person  to  whom  the  notice  is  sent  is  living 
or  not  {q) . 

The  address  so  stated  may,  from  time  to  time,  be 
altered  hy  the  person  by  or  on  whose  behalf  the  affi- 
dayit  is  filed,  but  no  notice  sent  by  post  before  the 
alteration  to  the  address  originally  given  or  for  the 
time  being  substituted  therefor  shall  be  affected  by  any 
subsequent  alteration.  Any  such  alteration  of  address 
may  be  made  by  service  of  a  memorandum  thereof  on 
the  company  in  the  manner  required  for  service  of  a 
notice  under  this  order  (r) . 

The  service  of  the  office  copy  of  the  affidavit  and 
of  the  duplicate  of  the  filed  notice  shall  have  the  same 
force  and  effect  against  the  company  as  a  writ  of 
distringas  duly  issued  under  the  Act  5  Yict.  c.  5,  s.  5, 
would  have  had  against  the  Bank  of  England  if  these 
rules  had  not  been  made  (s). 

A  notice  filed  under  rule  4  of  this  order  may  at 
any  time  be  withdrawn  by  the  person  by  whom  or  on 
whose  behalf  it  was  given  on  a  written  request  signed 
by  him,  or  its  operation  may  be  made  to  cease  by  an 
order  to  be  obtained  by  motion  on  notice  or  by  petition 
or  by  summons  at  chambers  duly  served  by  any  other 
person  claiming  to  be  interested  in  the  stock  sought  to 
be  affected  by  the  notice  (f). 

If,  whilst  a  notice  filed  under  rule  4  of  this  order 
continues  in  force,  the  company  on  whom  it  is  served 
receive  from  the  person  in  whose  name  the  stock 
specified  in  the  notice  is  standing,  or  from  some  person 
acting  on  his  behalf  or  representing  him,  a  request  to 
permit  the  stock  to  be  transferred  or  to  pay  the  divi- 


(g)  Eule  6.  23   Ch.   D.   549 ;    Se  Frynne,  53 

(»■)  Rule  7.  L.  T.  465 ;  Hohbs  v.  Wayet,  36 

Is)  Rule   8.     And  see  Wilkins  Ch.  D.  266. 

T.  Sibley,  4  Giff.  446  ;  Ee  BUksley,  (t)  Ord.  XLVI.  r.  9. 
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dends  thereon,  the  company  shall  not,  by  force  or  in 
consequence  of  the  service  of  the  notice,  be  authorized 
without  the  order  of  the  Court  or  a  judge,  to  refuse  to 
permit  the  transfer  to  be  made  or  to  withhold  the  pay- 
ment of  the  dividends  for  more  than  eight  days  after 
the  date  of  the  request  (i<). 

If  the  person  who  files  a  notice  under  mle  4  of  this 
order  desires  to  correct  the  description  of  the  stock 
referred  to  in  the  filed  notice,  he  may  file  an  amended 
notice  and  serve  on  the  company  a  duplicate  thereof 
sealed  with  the  seal  of  the  Central  Office,  and  in  that 
case  the  service  of  the  notice  shall  be  deemed  to  have 
been  made  on  the  day  on  which  the  amended  duplicate 
is  so  served  (»). 


Stop  Ordebs. 

Where  any  moneys  or  securities  are  in  Court  to  the 
general  credit  of  any  cause  or  matter,  or  to  the  account 
of  any  class  of  persons,  and  an  order  is  made  to  prevent 
the  transfer  or  payment  of  such  moneys  or  securities, 
or  any  part  thereof,  without  notice  to  the  assignee  of 
any  person  entitled  in  expectancy  or  otherwise  to  any 
share  or  portion  of  such  moneys  or  securities,  the  person 
by  whom  any  such  order  shall  be  obtained  on  the  shares 
of  such  moneys  or  securities  affected  by  such  order  shall 
be  liable,  at  the  discretion  of  the  Court  or  a  judge,  to 
pay  any  costs,  charges,  and  expenses  which,  by  reason 
of  any  such  order  having  been  obtained,  shall  be  occa- 
sioned to  any  party  to  the  cause  or  matter,  or  any 
persons  interested  in  any  such  moneys  or  securities  (w). 

Any  person  presenting  a  petition  or  taking  out  a. 
summons  for  any  such  order  as  aforesaid  shall  not  be 
required  to  serve  such  petition  or  summons  upon  the 

(«)  Ord.  XLVI.  r.  10.  {v)  Bnle  11.  («>)  Rule  12. 
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parties  to  tlie  cause  or  matter,  or  upon  the  persons 
interested  in  sucli  parts  of  the  moneys  or  securities  as 
are  not  sought  to  be  affected  by  any  such  order  {x). 

A  stop  order  may  be  obtained  in  the  Chancery 
Division  without  first  obtaining  a  charging  order 
in  the  particular  division  in  which  judgment  was 
obtained :  and  even  though  the  fund  has  not  actually 
been  paid  into  Court,  although  ordered  so  to  be  paid 

The  application  for  a  stop  order  may  generally  be 
made  by  summons  (s)  ;  or  by  petition  in  particular 
eases  (a).  Upon  the  application,  evidence  of  the  title 
of  the  assignor  generally  must  be  forthcoming  (5). 


Proceedings  undek  the  Tkustee  Act,  1893. 

All  proceedings  in  the  High  Court  commenced 
under  the  Trustee  Act,  1893  (in  this  order  called  "  the 
Act"),  shall  be  assigned  to  the  Chancery  Division  of 
the  Court  (c) . 

All  applications  under  the  Act  may  be  made  by 
petition  except  as  otherwise  provided  under  Order 
LV.  (d). 

Any  of  the  following  applications  under  the  Trustee 
Act,  1893,  may  be  made  by  summons  : — 

(a)  An  application    for  the  appointment  of  a  new 

trustee  with  or  without  a  vesting  or  other  con- 
sequential order. 

(b)  An  application  for  a  vesting  order  or  other  order 

consequential  on    the'  appointment    of    a  new 

(x)  Rule  13.  (»)  Se  Day's  Trusts,  49  L.  T. 

^'  „,        .o  T     T        499  ■  iS«  Too^oorf,  56  L.  T.  703. 

{y)  Shaw  v.  Hudson,  48  Jj.  J .  ^jj   -ffr„od  v.   Vincent,   4  Beav. 

Ch.  689.  419.  Quarman-v.  Williams, 6 Beay. 


(z)   Wrench  Y.  Wynne,  17  "W-B,.       133. 
198  ;    Walsh  v.  Wason,  22  W.  R.  (c)  '-'^"-  •-" 

676.  W  ^^-  '■'•  2 
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trustee,  whether  the  appointment  is  made  by  the 
Court  or  a  judge,  or  out  of  Court, 
(o)  An  application  for  a  vesting  or  other  consequential 
order  in  any  case  where  a  judgment  or  order 
has  heen  given  or  made  for  the  sale,  convey- 
ance, or  transfer  of  any  land  or  stock  [or  the 
suing  for  or  recovering  any  chose  in  action], 
(d)  An  application  relating  to  a  fund  paid  into  Court 
in  any  case   [coming  within  the  provisions  of 
rule  2  of  this  order]  (c). 
An  application  under  sect.  44  of  the  Act  may  he 
made  hy  the  trustees  authorized  to  dispose  of  the  land 
as  in  the  said  section  mentioned  (d) . 

By  the  Trustee  Act,  1893,  power  is  given  to  the 
Court  to  sanction  a  trustee  with  powers  of  sale,  &c., 
disposing  of  land  or  minerals  separately.  Any  such 
trustee,  with  such  sanction  previously  ohtained,  may, 
unless  forbidden  by  the  instrument  creating  the  trust, 
from  time  to  time,  without  any  further  application  to 
the  Court,  so  dispose  of  such  land  or  minerals.  Nothing 
in  the  section  derogates  from  any  power  which  a  trustee 
may  have  under  the  Settled  Land  Acts,  1882  to  1890, 
or  otherwise  (e) . 

"  (1.)  Where  a  trustee  desires  to  make  a  lodgment  in 
Court  under  section  forty-two  of  the  Act,  he  shall  make 
and  file  an  affidavit  intituled  in  the  matter  of  the  trust 
(described  so  as  to  be  distinguishable)  and  of  the  Act, 
and  setting  forth  : — 

(a)  A  short  description  of  the  trust  and  of  the  instru- 

ment creating  it. 

(b)  The  names   of  the  persons   interested    in    and 

entitled  to  the  money  or  securities,  and  their 
places  of  residence  to  the  best  of  his  knowledge 
and  belief. 


(c)  Ord.  LV.  r.  13a.  {d)  Ord.  LIVb.  r.  3. 

(«)  Trustee  Act,  1893,  s.  44. 
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(o)  His  submission  to  answer  all  sucli  inquiries  relat- 
ing to  the  application  of  the  money  or  securities 
paid  into  Court,  as  the  Court  or  judge  may  make 
or  direct, 
(d)  The  place  where  he  is  to  be  served  with  any  peti- 
tion, summons,  or  order  or  notice  of  any  pro- 
ceeding relating  to  the  money  or  securities. 
"  Provided  that  if  the  fund  consists  of  money  or  secu- 
rities being,  or  being  part  of,  or  representing  a  legacy 
or  residue  to  which  an  infant  or  person  beyond  seas  is 
absolutely  entitled,  and  on  which  the  trustee  has  paid 
the  legacy  duty,  or  on  which  no  duty  is  chargeable,  the 
trustee  may  make  the  lodgment  (without  an  affidavit) 
on  production   of  the   Inland  Revenue    certificate  in 
manner  prescribed  by  the  Supreme  Court  Funds  Rules 
for  the  time  being  in  force. 

"  (2.)  Where  the  lodgment  in    Court    is   made  on 
affidavit — 

(a)  the  person  who  has  made  the    lodgment   shall 

forthwith  give  notice  thereof,  by  prepaid  letter 
through  the  post,  to  the  several  persons  whose 
names  and  places  of  residence  are  stated  in  his 
affidavit  as  interested  in  or  entitled  to  the  money 
or  securities  lodged  in  Court ; 

(b)  no  petition  or  summons  relating  to  the  money  or 

securities  shall  be  answered  or  issued  unless  the 
petitioner  or  applicant  has  named  therein  a  place 
where  he  may  be  served  with  any  petition  or 
summons,  or  notice  of  any  proceeding  or  order 
relating  to  the  money  or  securities  or  the  divi- 
dends thereof : 

(c)  service  of  any  application  in  respect  of  the  money 

or  securities  shall  be  made  on  such  persons  as  the 
Court  or  judge  may  direct  "  (/). 
Applications  to  deal  with  funds  lodged  in  Court 

{/)  Ord.  LIVb.  I.  4. 
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under  the  Act  shall  be  intituled  in  the  same  manner  as 
the  affidavit  or  request  on  which  the  funds  were  lodged. 
All  other  applications  under  the  Act,  not  made  in  any 
pending  cause  or  matter,  shall  be  intituled  in  the  matter 
of  the  trust  (described  so  as  to  be  distinguishable)  and 
of  the  Act.  Every  petition  or  summons  for  a  vesting 
order,  or  the  appointment  of  a  person  to  convey,  shall 
state  the  section  or  sections  of  the  Act  under  which  it  is 
proposed  that  the  order  shall  be  made  {g) . 

The  Trustee  Act,  1893,  provides  that  trustees,  or  the 
majority  of  trustees,  having  in  their  hands  or  under 
their  control  money  or  securities  belonging  to  a  trust, 
may  pay  the  same  into  the  High  Court ;  and  the  same 
shall,  subject  to  Rules  of  Court,  be  dealt  with  according 
to  the  orders  of  the  High  Court  {h). 

{g)  Ord.  LIVb.  i.  4a.  Relief  Acts,  see  Morgan,  56—61 ; 

(A)  Trustee  Act,   1893,  o.  42.  X).    C.   P.   2065—85;  D.   C.   P. 
Cp.    Trustee   Relief   Act,    1847  oo^     oon    o  i.      imn     ■,«,,. 

(10  &  11  Vict.  0.  96),  s.  1.     For  PP-884-889;  Seton,  1010-1016; 

the  practice  under  tlie  Trustee  -'^"-  Pract.  [1899],  761. 
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PROCEDURE  IN  THE  COUNTY  COURT, 

Most  of  the  rights  and  remedies  exercisable  by  an 
assignee,  and  by  the  other  parties  concerned  in  an 
assignment  of  a  chose  in  action,  may  be  equally  enforced 
in  the  County  Court. 

By  virtue  of  the  Judicature  Act,  1873,  similar 
powers  to  those  of  the  High  Court  are  conferred  upon 
the  County  Court.  The  interpleader  remedy  given  to 
debtors,  trustees,  &c.  by  sect.  25  (6)  of  that  Act  is  also 
available  in  the  County  Court  («) .  The  party  applying 
for  interpleader  must  apply  to  the  registrar  within  five 
days  of  the  service  of  the  summons  for  a  summons 
against  the  assignor  or  other  claimant.  The  application 
must  be  supported  by  affidavit  stating  that  the  applicant 
claims  no  interest  in  the  subject-matter  in  dispute,  &c., 
and  is  willing  to  submit  to  the  order,  &c.  of  the  Court, 
and  at  the  same  time  copies  of  this  affidavit  for  the 
plaintiff  and  the  claimant  must  be  filed  with  the  regis- 
trar (6).  On  filing  this  affidavit,  &c.,  or  subsequently 
to  the  issue  of  the  interpleader  summons,  the  defendant 
may  pay  the  debt  or  money,  or  bring  the  chose  in 
action,  &c.  into  Court  to  abide  its  decision  (c). 

Upon  the  registrar  being  satisfied  upon  the  above 
matters,    the    trial  will    be   adjourned    pending    the 


(«)  JudioatureAot,  1873,  ri.  89;  (h)  0.    C.    R.    Ord.    XXVII. 

Comity  Court  Rules  [1889],  Ord.       r.  13a  (2). 
XXVn.  r.  13a.  (c)  Id.  r.  13a  (6). 


398  PEACTICE. 

hearing  of  the  interpleader  for  which  an  early  day  wiU 
he  appointed,  and  notice,  &c.  thereof  given  by  him  to 
all  parties  concerned  (d). 

Provisions  are  similarly  made  whereby  the  claimant 
must  deliver  particulars  of  his  title,  &c.  to  the  subject- 
matter  in  the  action,  and  copies  thereof  will  be  sent  by 
the  registrar  to  the  other  parties  (e) . 

But  the  interpleader  issue  may  still  be  tried  by  con- 
sent, or  by  the  direction  of  the  judge  without  consent, 
though  the  claimant  has  not  filed  the  particulars  of  his 
claim,  &c.  {e).  Discovery  and  inspection  apply  to  these 
proceedings  as  far  as  possible  (/). 

And  further,  similar  provisions  are  made  as  to  trial 
of  the  issue,  barring  claim,  &c.,  as  obtain  in  the  corre- 
sponding proceedings  in  the  High  Court  (g). 


Attachment  of  Debts. 

Garnishee  proceedings  are  also  available  in  the  County 
Court. 

A  judgment  creditor  may  apply  to  the  judge  or 
registrar  of  the  County  Court  for  an  order  that  the 
judgment  debtor  or  any  other  person  be  orally  examined 
as  to  what  debts  are  owing  to  the  judgment  debtor,  and 
for  the  production  of  any  books  or  documents  (/»). 

The  judgment  creditor  may  then  file  with  the  regis- 
trar an  affidavit  stating  that  the  judgment  debt  is  un- 
satisfied, and  settiag  forth  the  names  and  addresses  of 
the. persons  who  owe  money  to  the  judgment  debtor, 
together  with  the  respective  amounts  of  such  debts, 

(d)   0.    C.    E.    Ord.  XXVII.  (?)  Id.    r.    13   (7b),   (7o),    (8). 

r.  13a  (4).  And  see  Ann.  C.  C.  Prao.  I.  146 

(«)  Id.  r.  13  (5).  (^j  Q_  Q  ^  [Ism,  Ord.  XXV. 

(/)  Id.  r.  13  (8).  r.  52. 
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and  tliat  the  same  are  witliin  the  juxisdictioii  of  the 
Court  (^) ;  if  without  the  ]'iirisdiction,  similar  steps 
must  be  taken  in  the  garnishee's  Court,  coupled  with 
filing  therein  a  certificate  of  the  judgment  or  order 
made  in  the  judgment  creditor's  Court  [j).  This  affi- 
davit will  be  sufficient  if  it  states  on  information  and 
belief  that  the  said  person  or  persons  are  so  indebted  to 
the  judgment  debtor. 

The  garnishee  or  garnishees  are  thereupon  sum- 
moned to  show  cause  ilc) ;  the  summons  must  generally 
be  served  personally  on  the  garnishee  {t),  unless  upon 
a  firm  or  company  {m). 

If  the  garnishee  pays  the  amount  into  Court  five 
clear  days  before  the  return  day,  he  will  be  free  from 
all  costs  incurred  by  the  judgment  creditor  (w). 

Similar  provisions  as  to  the  determination  of  the 
liability  by  trial,  and  enforcement  of  orders,  &c.,  are 
made  as  apply  in  the  High  Court  (o). 

It  was  formerly  held  that  a  garnishee  had  no  right 
of  appeal  against  the  order  fixing  him  with  liability  as 
he  was  not  actually  an  original  party  to  the  proceed- 
ings {p)  ;  but  by  the  County  Courts  Act,  1888,  a  right 
of  appeal  is  afforded  to  any  party  in  any  action  or 
matter,  iucluding  a  garnishee  {q). 


Committal. 

The  Debtors  Act,  1869,  gives  power  of  committal  to 
prison  for  default  in  payment  in  compliance  with  an 

ii)  C.  C.  E.  Ord.  XXVIa.  r.  1.  Ord.  XXV.  r.  1.    See,  also,  Ord. 

\j)  Id.  r.  2.  XXVlA.  rr.  11,  12,  14. 

Uc)  Rules  1,  2.  {p)  Mason  r.  Wirral  Sighway 

il)  Rule  3.  Board,  4  Q.  B.  D.  469.     And  see 

(m)  Rule  4.  Beswiclc  v.  Boffey,  9  Ex.  315. 

(«)  Rule  5.     See,  also,  rule  6.  (?)  51  &  52  Vict.  o.  43,  ss.  120, 

(o)  Rules   7,    8,  9;   0.   0.   R.  186. 
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order  of  the  Court ;  and  most  of  what  has  been  herein- 
before stated  with  respect  to  this  procedure  applies  to 
the  County  Court  (»•). 

In  such  cases  the  proceedings  are  generally  these : 
A  judgment  summons  is  issued  and  served  upon  the 
judgment  debtor  calling  him  to  Court  to  show  cause 
why  he  should  not  be  committed  to  prison  for  default 
in  complying  with  the  Court  order  for  payment.  Upon 
the  return  day  this  summons  imposes  upon  the  judgment 
creditor  the  duty  of  proving  to  the  satisfaction  of  the 
judge  that  the  judgment  debtor  has,  since  the  day  of 
the  judgment  or  order,  had  the  means  of  complying 
with  the  judgment  or  order. 

Upon  the  judge  being  satisfied,  he  may  order  a  com- 
mittal forthwith  against  the  judgment  debtor,  sending 
him  to  prison  for  a  term  not  exceeding  six  weeks ;  or 
he  may,  if  he  thinks  fit,  suspend  the  operation  of  such 
committal  pending  payment  by  the  debtor  by  instalments 
or  otherwise  ;  but  the  judge  cannot  add  to  an  order  to 
pay  by  instalments,  which  he  may  make  instead  of  com- 
mittal, a  direction  that  in  default  of  payment  the  debtor 
do  stand  committed  (s). 


Equitable  Execution  and  Receivers. 

The  remedies  as  to  equitable  execution  generally,  and 
by  appointment  of  a  receiver  in  particular,  of  the  fund 
in  question,  are  also  within  the  jurisdiction  of  the  County 
Court  by  virtue  of  the  Judicature  Act,  1873  {t) .  The  ap- 
pointment of  a  receiver  in  the  County  Court  may  be  made 
before  or  at  the  trial,  and  whether  asked  for  or  not  {u). 

(r)  Debtors    Act,    1869,    s.    5.  B.  D.  213. 
See  ante,  p.  376.  (t)  Judicature  Act,  1873,  s.  89. 

(s)  Stomr  V.  Fowle,  13  Ap.  Oa.  («)  C.  C.  R.  [1889],  Ord.  XIII. 

20 ;  E.  V.  Brompton  G.  C,  18  Q.  i.  1. 
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The  order  may  be  made  whenever  it  is  just  or  convenient, 
but  it  should  never  be  made  unless  there  is  some  real 
hindrance  to  obtaining  ordinary  execution  by  ordinary 
legal  means  (x) ;  and  the  amount  of  the  judgment  debt, 
the  amount  which  could  probably  be  obtained  by  a 
receiver,  and  the  costs  of  such  an  appointment,  amongst 
other  things,  should  help  to  determine  whether  the 
appointment  would  be  just  and  convenient  (y). 


(.r)   He  Shephard,    43   Ch.   D.  [y]  See  R.  S.  C.  Ord.  L.  r.  15a, 

131.  1.  16. 


W. 
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Form  1. 

Letters  of  Attorney  referred  to  on  p.  42. 

"  KNOW  YE  that  I  do  assign  and  attorn  in  my  stead 
E.,  my  dear  partner,  to  demand  and  receive  tlie  same  rent 
of  forty  shillings  with  the  arrears,  and  by  distress  the  same 
to  levy  in  my  name  .  .  .  and  all  things  to  do  as  to  the 
same  matter  for  her  own-  profit  as  well  as  ever  I  myself 
could  have  done  in  my  own  proper  person  "  (o). 


Form  2, 

A  Letter  of  Atturney  to  recover  and  retaine  a  Debt. 

Be  it  knowne,  &c.,  That  whereas  W.  P.,  &c.,  is  hound 
unto  J.  E.  by  one  Obligation  or  writing  obligatory,  bearing 
date  the,  &c.,  in  the  sum  of  three  hundred  pounds,  to  be 
payd  to  the  said  J.  E.  his  executors  or  administrators,  or 
some  of  them,  with  condition  thereupon  indorsed,  as  thereby 
appeareth.  That  now  the  said  J.  E.  for  and  in  consideration 
of  a  certaine  summe  of  money  to  him  the  said  J.  E.  by 
E.  S.  before-hand  payd,  hath  bargained  and  sold,  and  by 
these  presents  doth  bargaine  and  sell  unto"  the  said  E.  8. 
his  executors,  administrators,  and  assignes  the  said  Obliga- 
tion, or  writing  obligatory,  of  three  hundred  pounds  afore- 
said, and  also  doth  by  these  presents  make,  constitute,  and 
in  his  place  put  the  said  E.  S.  his  true  and  lawfull  Atturney, 
in  his  name  and  place  to  aske,  demand,  levy,  recover  and 
receive  of  the  said  W.  P.  his  heires,  executors,  and  adminis- 
trators, and  every  of  them,  the  said  three  hundred  pounds, 
in  the  said  writing  obligatory  mentioned  and  expressed. 
And  also  doth  by  these  presents  give  and  grant  unto  the 
said  E.  S.  his  executors  and  administrators,  and  every  of 

(a)  Dated  1309.    Riley,  Memorials  of  London,  68. 
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them,  full  and  whole  power  and  authority  in  the  name  of 
him  the  said  J.  E.  to  sue,  arrest,  imprison,  and  condemne, 
and  cause  to  be  sued,  arrested,  imprisoned,  and  condemned, 
the  sayd  W.  P.  his  heires,  executors,  and  administrators, 
upon  the  same  writing  obligatory  of  300.  li.  And  also  to 
procure  judgement  and  execution  to  be  had  and  made 
against  the  said  W.  P.  his  heires,  executors,  and  adminis- 
trators for  the  same  three  hundred  pounds.  And  also  for, 
and  in  the  name  of  him  the  said  J.  E.  to  release  and 
acquite  the  said  W.  P.  his  heires,  executors,  and  adminis- 
trators, and  every  or  any  of  them  for  the  same  three 
hundred  pounds.  And  release  or  releases,  acquitance  or 
acquitances  to  make,  seale,  and  deliver  unto  them,  and 
every  or  any  of  them  of  the  same  sum  of  three  hundred 
pound,  and  of  every  or  any  part  thereof.  And  one  atturney 
or  moe  for  the  doing  of  the  premisses  to  make  and  the 
same  at  his  pleasure  to  revoke,  and  new  in  their  place  to 
substitute,  and, to  doe,  performe,  execute  all  and  singular 
things  which  shall  be  expedient  or  necessary  concerning 
the  premisses,  so  fully,  as  hee  the  said  J.  E.  might  or 
could  doe  the  same  being  personally  present  at  the  doing 
thereof.  And  further  the  said  J.  E.  doth  by  these  presents 
give  and  grant  unto  the  said  E.  S.  his  executors  and 
administrators,  good  and  lawful  authority  to  receive,  re- 
taine  and  keepe  to  his  and  their  owne  proper  use  and 
behoof  e  the  said  sum  of  three  hundred  pounds,  in  the  said 
Obligation  mentioned,  without  any  accompt  to  be  ren- 
dred  to  him  the  said  J.  E.  his  executors  or  administrators, 
for  the  same,  or  any  part  thereof.  And  the  said  J.  E.  for 
himselfe,  his  executors  and  administrators,  and  every  of 
them  doth  by  these  presents  covenant,  grant,  promise,  and 
agree,  to,  and  with  the  said  E.  S.  his  executors  and  ad- 
ministrators, and  every  of  them,  that  he  the  said  J.  E.  his 
executors  and  administrators,  and  every  of  them  shall  and 
will  justifie,  allow,  ratifie,  and  performe  all  and  whatsoever 
he  the  said  E.  S.  his  heires,  executors  and  administrators, 
shall  lawfully  doe  or  cause  to  be  done,  in,  or  about  the 
premisses.  And  that  neither  he  the  sayd  J.  E.  his  heires, 
executors  nor  administrators,  nor  any  of  them,  will  revoke, 
nor  make  voyd  this  letter  of  Atturney,  nor  any  authority 
thereby  given  to  him  the  said  E.  S.  And  that  the  said 
J.  E.  hath  not  heretofore  released,  nor  made  voyd  the  said 
Obligation,  nor  the  said  sum  of  three  hundred  pounds 
therein  contained,  nor  any  part  thereof :  nor  hath  done, 
nor  suffered  to  be  done,  nor  hereafter  wil  do,  nor 
sufEer  or  assent  to  be  done  any  act  or  acts,  thing  or 
things,  wherby  the  said  summe  of  three  hundred  pounds, 
in  the  said  obligation  mentioned  may  not  be  recovered. 
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obtained,  and  ha,d  by  the  said  E.  S.  his  executors,  admi- 
nistrators, or  assignes,  or  some  of  tbem,  according  unto  tbe 
true  meaning  hereof.  And  for  the  performance  of  all 
articles,  covenants,  grants,  and  agreements  herein  con- 
tained, he  the  said  J.  E.  doth  by  these  presents  bind  him- 
selfe,  his  heires,  executors,  and  administrators,  and  every 
of  them  to  the  said  E.  S.  his  executors  and  administrators, 
in  foure  hundred  pounds  of  lawfuU  money,  &c.,  to  be 
payed  to  the  said  E.  S.  his  executors  and  administrators. 
In  witnesse,  &c.  (a). 


Form  3. 

Form  of  Letters  Patent. 


ViCTOEiA,  by  the  Grace  of  God,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  Queen,  Defender  of  the  Paith  : 
To  all  to  whom  these  presents  shall  come  greeting  : 

Whereas  John  Smith,  of  29  Perry  Street,  Birmingham, 
in  the  county  of  Warwick,  Engineer,  hath  by  his  solemn 
declaration  represented  unto  us  that  he  is  in  possession  of 
an  invention  for  "Improvements  in  sewing  machines," 
that  he  is  the  true  and  first  inventor  thereof,  and  that  the 
same  is  not  in  use  by  any  other  person  to  the  best  of  his 
knowledge  and  belief : 

And  whereas  the  said  inventor  hath  humbly  prayed  that 
we  would  be  graciously  pleased  to  grant  unto  him  (herein- 
after together  with  his  executors,  administrators,  and 
assigns,  or  any  of  them,  referred  to  as  the  said  patentee), 
our  royal  letters  patent  for  the  sole  use  and  advantage  of 
his  said  invention : 

And  whereas  the  said  inventor  hath  by  and  in  his  com- 
plete specification  particularly  described  the  nature  of  his 
invention  : 

And  whereas  we  being  willing  to  encourage  all  inven- 
tions which  may  be  for  the  public  good,  are  graciously 
pleased  to  condescend  to  his  request. 

Know  ye,  therefore,  that  we,  of  our  especial  grace,  certain 
knowledge,  and  mere  motion,  do  by  these  presents,  for  us, 
our  heirs,  and  successors,  give  and  grant  unto  the  said 
patentee  our  especial  licence,  full  power,  sole  privilege, 
and  authority,  that  the  said  patentee  by  himself,  his 
agents,  or  licensees,  and  no  others,  may  at  all  times 
hereafter  during   the  term   of  years    herein  mentioned^ 

{a)  "West,  Symtol  [1647],  sect.  521. 


406  APPENDIX. 

make,  use,  exercise  and  vend  the  said  invention  within  our 
United  Kingdom  of  Great  Britain  and  Ireland,  and  Isle 
of  Man,  in  such  manner  as  to  him  or  them  may  seem  meet, 
and  that  the  said  patentee  shall  have  and  enjoy  the  whole 
profit  and  advantage  from  time  to  time  accruing  by  reason 
of  the  said  invention,  during  the  term  of  fourteen  years 
from  the  date  hereunder  written  of  these  presents :  and  to 
the  end  that  the  said  patentee  may  have  and  enjoy  the  sole 
use  and  exercise  and  the  full  benefit  of  the  said  invention, 
we  do  by  these  presents  for  us,  our  heirs  and  successors, 
strictly  command  all  our  subjects  whatsoever  within  our 
United  Kingdom  of  Great  Britain  and  Ireland,  and  the 
Isle  of  Man,  that  they  do  not  at  any  time  during  the  con- 
tinuance of  the  said  term  of  fourteen  years  either  directly 
or  indirectly  make  use  of  or  put  in  practice  the  said 
invention,  or  any  part  of  the  same,  nor  in  anywise  imitate 
the  same  nor  make  or  cause  to  be  made  any  addition 
thereto  or  subtraction  therefrom,  whereby  to  pretend 
themselves  the  inventor's  thereof,  without  the  consent, 
licence  or  agreement  of  the  said  patentee  in  writing  under 
his  hand  and  seal,  on  pain  of  incurring  such  penalties  as 
may  be  justly  inflicted  on  such  offenders  for  their  con- 
tempt of  this  our  Eoyal  command,  and  of  being  answerable 
to  the  patentee  according  to  law  for  his  damages  thereby 
occasioned  :  Provided  that  these  our  letters  patent  are  on 
this  condition,  that,  if  at  any  time  during  the  said  term  it 
be  made  to  appear  to  us,  our  heirs,  or  successors,  or  any 
six  or  more  of  our  Privy  Council,  that  this  our  grant  is 
contrary  to  law,  or  prejudicial  or  inconvenient  to  our 
subjects  in  general,  or  that  the  said  invention  is  not  a  new 
invention  as  to  the  pubKc  use  and  exercise  thereof  within 
our  United  Kingdom  of  Great  Britain  and  Ireland,  and 
Isle  of  Man,  or  that  the  said  patentee  is  not  the  first  and 
true  inventor  thereof  within  this  realm  as  aforesaid,  these 
our  letters  patent  shall  forthwith  determine,  and  be  void  to 
all  intents  and  purposes,  notwithstanding  anything  herein- 
before contained :  Provided  also,  that  if  the  said  patentee 
shall  not  pay  all  fees  by  law  required  to  be  paid  in  respect 
of  the  grant  of  these  letters  patent,  or  in  respect  of  any 
matter  relating  thereto  at  the  time  or  times,  and  in  manner 
for  the  time  being  by  law  provided:  and  also  if  the  said 
patentee  shall  not  supply  or  cause  to  be  supplied,  for  our 
service  all  such  articles  of  the  said  invention  as  may  be 
required  by  the  officers  or  commissioners  administering 
any  department  of  our  service,  in  such  manner,  at  such 
times,  and  at  and  upon  such  reasonable  prices  and  terms 
as  shall  be  settled  in  manner  for  the  time  being  by  law 
provided,  then,   and  in  any  of  the  said  cases,  these  our 
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letters  patent,  and  all  privileges  and  advantages  whatever 
hereby  granted,  shall  determine  and  become  void,  notwith- 
standing anything  hereinbefore  contained  :  Provided  also, 
that  nothing  herein  contained  shall  prevent  the  granting  of 
licences  in  such  manner  and  for  such  considerations  as  they 
may  by  law  be  granted :  And  lastly,  we  do  by  these  pre- 
sents for  us,  our  heirs  and  successors,  grant  unto  the  said 
patentee  that  these  our  letters  patent  shall  be  construed 
in  the  most  beneficial  sense  for  the  advantage  of  the  said 
patentee.     In  witness  whereof  we  have  caused  these  our 

letters  to  be  made  patent  this one  thousand  eight 

hundred  and  and  to  be  sealed  as  of  the  one 

thousand  eight  hundred  and 

(Seal  of  Patent  Office.) 


Form  4. 

Form  of  Marine  Policy. 


S.G.  Be  it  known  that  as  well  in 


own  name,    as  for   and  in  the  name  and 

^  names   of   aU    and   every   other  person  or 

Delivered  the^  persons  to  whom  the   same  doth,    may,  or 

day   shaU    appertain,    in   part    or   in   all,    doth 

of  )make  assurance  and  cause  and  them 

186     .            .and  every  of  them,  to  be  insured,  lost  or 
No.  .J  not  lost,  at  and  from  ,  upon  any  kind 

of  goods  and  merchandise,  and  also  upon 
the  body,  tackle,  apparel,  ordnance,  munition,  artillery, 
boat,    and   other  furniture,   of  and  in   the  good  ship   or 

vessel  called  the ,  whereof  is  master,  under  God  for 

this  present  voyage, or  whosoever  else  shall  go  for 

master  in  the  said  ship,  or  by  whatsoever  other  name  or 
names  the  same  ship,  or  the  master  thereof,  is  or  shall  be 
named  or  called,  beginning  the  adventure  upon  the  said 
goods  and  merchandises  from  the  loading  thereof  aboard 

the  said  ship ,  upon  the  said  ship  &c. ,  and  shall 

so  continue  and  endure,  during  her  abode  there,  upon  the 
said  ship,  &c. ;  and  further,  until  the  said  ship,  with  all 
her    ordnance,     tackle,    apparel,     &c.,    and    goods    and 

merchandises  whatsoever,  shall  be  arrived  at  upon 

the  said  ship,  &c.,  until  she  hath  moored  at  anchor  twenty- 
four  hours  in  good  safety,  and  upon  the  goods  and 
merchandises  until  the  same  be  there  discharged  and 
safely  landed ;  and  it  shall  be  lawful  for  the  said  ship. 
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&c.,  in  this  voyage  to  proceed  and  sail  to  and  touch  and 
stay  at  any  ports  or  places  ■whatsoever  without  prejudice 
to  this  insurance.  The  said  ship,  &c.,  goods  and 
merchandises,  &c.,  for  so  much  as  concerns  the  assured, 
hy  agreement  between  the  assured  and  assurers  in  this 

policy,  are  and  shall  be  valued  at . 

Touching  the  adventures  and  perils  which  we  the 
assurers  are  contented  to  bear  and  do  take  upon  us  in 
this  voyage,  they  are,  of  the  seas,  men-of-war,  fixe, 
enemies,  pirates,  rovers,  thieves,  jettisons,  letters  of  mart 
and  countermart,  surprisals,  takiligs  at  sea,  arrests,  re- 
straints and  detainments  of  all  kings,  princes,  and  people 
of  what  nation,  condition,  or  quality  soever,  barratry  of 
the  master  and  mariners,  and  of  all  other  perils,  losses, 
and  misfortunes  that  have  or  shall  come  to  the  hurt, 
detriment,  or  damage  of  the  said  goods  and  merchandises 
and  ship,  &c.,  or  any  part  thereof  ;  and  in  case  of  any 
loss  or  misfortune  it  shall  be  lawful  to  the  assured,  their 
factors,  servants,  and  assigns,  to  sue,  labour,  and  travel 
for,  in,  and  about  the  defence,  safeguard,  and  recovery  of 
the  said  goods  and  merchandises  and  ship,  &c.,  or  any 
part  thereof,  without  prejudice  to  the  insurance;  to  the 
charges  whereof  we,  the  assurers,  wiU.  contribute  each  one 
according  to  the  rate  and  quantity  of  his  sum  herein 
assured.  And  it  is  agreed  by  us,  the  insurers,  that  this 
writing  or  policy  of  assurance  shall  be  of  as  much  force 
and  effect  as  the  surest  writing  or  policy  of  assurance 
heretofore  made  in  Lombard  Street,  or  in  the  Eoyal 
Exchange,  or  elsewhere  in  London.  And.  so  we,  the 
assurers,  are  contented,  and  do  hereby  promise  and  bind 
ourselves,  each  one  for  his  own  part,  our  heirs,  executors, 
and  goods  to  the  assured,  their  executors,  administrators, 
and  assigns,  for  the  true  performance  of  the  premises, 
confessing  ourselves  paid  the  consideration  due  unto  us 

for  this  assurance  by  the   assured at  and  after  the 

rate  of . 

In  witness  whereof,  we  the  assurers  have  subscribed  our 
names  and  sums  assured  in . 

N.B. — Corn,  fish,  salt,  fruit,  flour,  and  seed  are 
warranted  free  from  average,  unless  general,  or  the 
ship  be  stranded ;  sugar,  tobacco,  hemp,  flax,  hides,  and 
skins  are  warranted  free  from  average  under  five  pounds 
per  cent. ;  and  all  other  goods,  also  the  ship  and  freight, 
are  warranted  free  from  average  under  three  pounds  per 
€ent.  unless  general,  or  the  ship  be  stranded. 
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Form  5. 

Form  of  Bill  of  Lading. 

Shipped  in  good  obdeb,  and  condition  by in  and  upon 

the  good  ship  called  the whereof  is  master  for 

this  present  ■voyage  and  now  riding  at  anchor  in and 

bound  for fifty  casks  of being  marked  and  num- 
bered as  in  the  margin  weight  and  contents  unknown  and 
are  to  be  delivered  in  the  like  good  order  and  condition, 
the  act  of  God,  the  Queen's  enemies,  pirates,  robbers  by 
land  or  sea  but  not  pilferage,  restraint  of  princes,  rulers,  or 
people,  fire,  jettison,  barratry,  the  neglect  and  default  of 
pilot,  master,  or  crew  in  the  navigation  of  the  ship,  and  all 
and  every  the  dangers  and  accidents  of  the  seas,  rivers,  and 

navigation  of  whatever  nature  or  kind  excepted,  unto 

or  to  his  assigns,  they  paying  freight  for  the  said  goods, 
and  all  other  conditions  as  per  charterparty,  with  primage 
and  average  accustomed.  The  ship  is  not  liable  for  leakage 
or  breakage,  loss  or  damage  by  heat,  sweat,  rust,  or  decay, 
unless  occasioned  by  improper  stowage  or  for  any  damage 
to  any  goods  which  is  capable  of  being  covered  by  in- 
surance. 

In  witness  whereof  the  master  or  purser  of  the  said  ship 

hath  affirmed  to bills  of  lading  all  of  this  tenor  and 

date,  the  one  of  which  bills  being  accomplished,  the  other 
[ ]  to  stand  void. 

Dated . 


Form  6. 

Form  of  a  Charterparty. 

It  is  this  day  mutttadlt  agreed  between  A.  B.,  owner  of 
the  good  ship  or  vessel,  called  the A  1  of  the  measure- 
ment of tons  or  thereabouts,  now  in  the  port  of ■ 

[or  now  at  sea  having  sailed  weeks  ago],  and  0.  D.  on 
behalf  of  E.  F.,  merchants  ;  that  the  said  ship  being  tight, 
staunch  and  strong,  and  every  way  fitted  for  the  voyage 
shall  with  aU  convenient  speed  sail  and  proceed  in  the 
usual  and  customary  manner  with  usual  dispatch  accord- 
ing to  the  custom  of  the   port  [or  in  regular  turn]   [or 

shall  sail  from on  or  before  the  ]  except  in  the 

case  of  accidents  beyond  the  charterer's  control  to ,  or 

so  near  thereunto  as  she  may  safely  get,  and  there  shall 

load  from  the  factors  of  the  said a  full  and  complete 

cargo,  say  about  tons  not  exceeding  what  she  can 
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reasonably  stow  and  carry,  over  and  above  her  tackle, 
apparel,  provisions,  and  furniture  (tbe  charterer's  steve- 
dore to  be  employed  by  the  ship),  and  being  so  loaded 

shall  therewith  proceed  to ,  or  so  near  thereunto  as 

she  may  safely  get  and  deliver  the  same  in  the  usual  and 
customary  manner  on  being  paid  freight  as  follows  :  viz., 

shillings  per  ton  delivered  (the  act  of  God,  the  Queen's 

enemies,  fire,  and  all  and  every  other  dangers  and  accidents 
of  the  seas,  rivers,  and  navigation,  of  whatever  nature  and 
kind  soever  during  the  said  voyage,  always  excepted). 
The  freight  to  be  paid  on  unloading  and  right  delivery 
of  the  cargo,  running  days  are  to  be  allowed  the  said 
merchant  (if  the  ship  is  not  sooner  dispatched),  for  loading 

the  said  ship  at  ,  and  days  on  demurrage  over 

and  above  the  said  lying-days  at  £ per  day,  days  of 

detention  by  ice  not  to  be  reckoned  as  lying-days.  It  is 
further  agreed  that  the  liability  of  the  charterers  shall 
cease  as  soon  as  the  cargo  is  on  board,  but  the  owners  of 
the  ship  to  have  an  absolute  lien  on  the  cargo  for  all 
freight,  dead  freight,  and  demurrage.  Penalty  for  non- 
performance of  this  agreement,  £ . 


Form  7. 

Friendly  Societies  Act,  1896. 

(i)  Nomination. 


Friendly  Society,  registered  pursuant  to  the  Friendly 
Societies  Act. 

I  hereby  nominate ,  of ,  in  the  county  of  • 


to  receive  the  money  payable  at  my  death  under  the  rules 
of  the  society  above  named. 

"Witness .  (Signed)  . 

Dated  this day  of ,  18 — . 


(ii)  Revocation. 

I  hereby  revoke  the  nomination  made  by  me  in  favour 
of . 

[Or,  where  written  on  same  paper  as  nomination,  I  hereby 
revoke  the  above  nomination.] 
Witness .  (Signed) . 

Dated  this day  of ,  18 — . 
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(iii)    Variation. 

I  hereby  vary  the  nominatioii  made  by  me  in  favour  of 
as  follows : — 


\_0r,  where  written  on  same  paper  as  nomination,  I  hereby 
vary  the  above  nomination  as  follows  : — ] 

I  nominate of ,  in  the  county  of ,  to  receive 

the  money  payable  at  my  death  as  aforesaid  in  lieu  of . 

Witness .  (Signed) . 

Dated  this day  of ,  18 — . 


Form  8. 

Notice  as  to  Stock  under  Order  XL  VI.  (0.  46,  r.  4). 

To  the  [here  add  the  name  of  the  company^. 
Take  notice  that  the  stock  comprised  in  and  now  subject 
to  the  trusts  of  the  [settlement,  will,  Sfc.']  referred  to  in  the 
affidavit  to  which  this  notice  is  annexed  consists  of  the 
following  (that  is  to  say)  [here  specify  the  stoclc]. 

This  notice  is  intended  to  stop  the  transfer  of  the  stock 
only,  and  not  the  receipt  of  dividends  [or,  the  receipt  of 
the  dividends  on  the  stock  as  well  as  the  transfer  of  the 
stock]. 

(Signed)         A.  B. 

[Note. — This  notice  must  in  every  case  be  signed  by  the 
deponent  to  the  affidavit  to  which  it  is  annexed ;  see  Form  11, 
infra.'] 


Form  9. 

Affidavit  in  support  of  Garnishee  Order  (0.  45,  r.  1). 

In  the  High  Court  of  Justice,  18 — ,  No. . 

Division. 

Between ,  Judgment  Creditor, 

and 

,  Judgment  Debtor. 

Ij ,  of ,  the  above-named  judgment  creditor  [or, 

solicitor  for  the  above-named  judgment  creditor],  make 
oath  and  say  as  follows  : — 

1.  By  a  judgment  of  the  Court  given  in  this  action,  and 
dated  the day  of ,  18—,  it  was  adjudged  that  I 
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[or,  tlie  above-named  judgment  creditor]  should  recover 

against  the  above-named  judgment  debtor tbe  sum  of 

£ ,  and  costs  to  be  taxed,  and  the  said  costs  were  by  a 

master's   certificate   dated  the  day  of ,   18 — , 

allowed  at  £ . 

2.  The  said still  remains  unsatisfied  to  the  extent 

of ,  and  interest  amounting  to  £ . 

3.  * is  indebted  to  the  judgment  debtor ,  in  the 

sum  of  £ or  thereabouts. 

4.  The  said is  within  the  jurisdiction  of  this  Court. 

Sworn,  &c. 

[_Note. — It  is  sufficient  if  paragraph  3  runs  :  "I  am  in- 
formed and  verily  believe  that  A.  B.  is  indebted,"  &c.,  and 
it  is  not  necessary  to  state  the  amount  of  the  debt  sought 
to  be  attached. 

If  garnishees  are  partners,  the  words  should  be  "carry 
on  business  within  the  jurisdiction."] 

*  Name,  address,  and  description  of  garnishee. 


Form  10. 

Affidavit  on  Interpleader  (0.  57,  r.  2). 
-,  of ,  the  defendant  in  the  above  action,  make 


oath  and  say  as  follows  : — 

1.  The  writ  of  summons  herein  was  issued  on  the 

day  of ,  1 8 — ,  and  was  served  on  me  on  the day 

of ,  18—. 

2.  The   action  is  brought  to  recover  .     The  said 

*  in  my  possession,  but  I  claim  no  interest  therein. 

3.  The  right  to  the  said  subject-matter  of  this  action  has 
been  and  is  claimed  f  by  one who  \ . 

4.  I  do  not  in  any  manner  collude  with  the  said  ,  or 

with  the  above-named  plaintiff,  but  I  am  ready  to  bring 

into  Court  or  to  pay  or  dispose  of  the  said in  such 

manner  as  the  Court  may  order  or  direct. 

Sworn,  &c. 

*  "is"  or  "are." 

t  If  claim  in  writing  make  the  ■writing  an  exhibit. 

X  State  expectation  of  suit,  or  that  he  has  already  sued. 
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Form  11. 

Affidavit  as  to  Stock  under  Order  XL  VI.  (0.  46,  r.  4). 

In  the  matter  of  [_here  state  the  nature  of  the  document 
comprising  the  stock,,  and  add  the  date  and  other 
particulars,  so  far  as  known  to  the  deponent,  suff,.- 
ciently  to  identify  the  document^  ; 
and 

In  the  matter  of  the  Act  of  Parliament,  5  Vict.  c.  5. 

I,  ,  of ,  make  oath  and  say  that  according  to 

the  best  of  my  knowledge,  information,  and  belief,  I  am 

[or,  if  the  affidavit  is  made  by  the  solicitor,  A.  B.,  of , 

isj  beneficially  interested  in  the  stock  comprised  in  the 
[settlement,  will,  ^c]  above-mentioned,  which  stock,  accord- 
ing to  the  best  of  my  knowledge  and  belief,  now  consists 
of  the  stock  specified  in  the  notice  hereto  annexed. 

This  affidavit  is  filed  on  behalf  of  A.  B.,  whose  address 
is  [state  address  for  service^. 


Form  12. 

Summons  {General  Form) .     (0.  54,  r.  10.) 

In  the  High  Court  of  Justice,  18 — . 

Division. 

Between ,  Plaintiff, 

and 
'■,  Defendant. 

Let  all  parties  concerned  attend  the  judge  [or  master]  in 
Chambers  [Central  Office,  Royal  Courts  of  Justice,  Strand, 

London^,  on day,  the day  of ,  18 — ,  at  — — 

o'clock  in  the noon,  on  the  hearing  of  an  application 

on  the  part  of . 

Dated  the day  of ,  18 — . 

This  summons  was  taken  out  by of ,  solicitor 

for . 

To . 
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Form  13, 

General  Form  of  Originating  Summons  (0.  54,  r.  4b). 

In  the  High.  Court  of  Justice,  18 — . 

Division. 

If  in  the  Chancery  Division  add  the  name  of  the  judge  to 
whom  the  matter  is  assigned. 

If  the  question  to  he  determined  arises  in  the  administration 
of  an  estate  or  a  trust  entitle  it  also  in  the  matter  of  the  estate 
or  trust. 

Between  A.  £.,  Plaintiff, 
and 
C.  D.,  Defendant. 

Let of ,  in  the  county  of ,  within  eight  days 

after  service  of  this  summons  on  him,  inclusive  of  the  day 
of  such  service,  cause  an  appearance  to  be  entered  for  him 
to  this  summons,  which  is  issued  upon  the  application  of 

of ,  in  the  county  of ,  who  claims  to  he  [_state 

the  nature  of  the  claiml, for  the  determination  of  the 

following  questions :  iState  the  questions.'] 

Dated  the . 

This  summons  was  taken  out  by ,  solicitor  for  the 

above-named . 

The  defendant  may  appear  hereto  by  entering  appear- 
ance either  personally  or  by  solicitor  at  the  Central  Office, 
Eoyal  Courts  of  Justice. 


Form  14. 

Notice  of  Appointment  to  hear  Originating  Summons 
(0.  54,  r.  4d). 

\_Title,  Sfc,  as  in  Form  13.] 

To  [insert  the  name  of  the  defendant  or  respondent].  Take 
notice  that  you  are  required  to  attend  the  judge  [or 
master]  in  Chambers  [or  at  the  Chambers  of  Mr.  Justice 

,]    or  at  the  Admiralty  Eegistry]  at  the  Eoyal  Courts 

of  Justice  on day  of ,  18 — ,  at o'clock  in  the 

noon,  for  the  hearing  of  the  originating  summons 

issued  herein  on  the day  of  ,  1 8 — ,  and  that  if 

you  do  not  attend  in  person  or  by  solicitor  at  the  time  and 
place  mentioned,  such  order  will  be  made  and  proceedings 
taken  as  the  judge  [or  master]  may  think  just  and  ex- 
pedient. (Signed) . 

Solicitor  for  the  Plaintiff  [or  Applicant]. 
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Form  15. 

Fm'tn  of  Ex  Parte  Originating  Summons. 

18—.    B.    No. . 

In  the  High  Court  of  Justice, 
Cliaiicery  Division. 

In  the  matter  oi  A.  B.,  an  infant  [Or,  as  may  he]. 
Let  all  parties  concerned  attend  at  the  Chambers  of  Mr. 

Justice  ,    at  the  Eoyal  Courts   of  Justice,   Strand, 

Middlesex,  at  the  time  specified  in  the  margin  hereof,  on 
the  hearing  of  an  application  on  the  part  of  the  above- 
named  A.  B.,  an  infant,  by  C.  D.  his  next  friend,  that,  &c. 

This  summons  was  taken  out  by ■  of  in  the 

county  of  _ [agents  for ,  of ,  in  the  county  of 

],  solicitors  for  the  applicant. 


Form  16. 

Order  charging  Stock — Nisi  (0.  46,  r.  1). 

Upon  hearing and  upon  reading  the  affidavit  of , 

filed  the day  of  ,  1 8 — ,  vrhereby  it  appears 

that  the  plaintiff  recovered  a  judgment  against  the  defendant 

on  the day  of ,  18 — ,  for  the  sum  of  £ and 

£i costs,  that  the  said  defendant  is  still  indebted  to  the 

plaintiff  in  the  said  sums  so  recovered,  and  that   there  is 

standing  in . 

It  is  ordered  that  unless  sufficient  cause  be  shown  to  the 
contrary  before  the  Judge  in  Chambers,  Central  Office,  Royal 

Courts  of  Justice,  Strand,  London,  on day  the day 

of ,  18 — ,  at o'clock  in  the  forenoon,  the  defen- 
dant's interest  in  the so  standing  as  aforesaid  shall, 

and  that  it  in  the  meantime  do,  stand  charged  with  the 
payment  of  the  above-mentioned  amount  due  on  the  said 
judgment. 

Dated  the day  of ,  18 — . 
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Form  17. 

Order  charging  Stock — Ahsolide  (0.  46,  r.  1). 

Upon  hearing and  upon  reading  the  affidavit  of , 

filed  the day  of  ,  18 — ,  and  an  order  nisi  made 

herein  on  the day  of ,  18 — ,  reciting  the  affidavit 

of  — — ,  whereby  it  appeared  that the  plaintiff  recovered 

a  judgment  against  the  defendant  on  the— day  of , 

18 — ,  for  the  sum  of  £ and  £ costs,  that  the  said 

defendant  is  still  indebted  to  the  plaintiff  in  the  said  sums  so 

recovered,  and  that  there  is  standing  in . 

It  is  ordered  that  the  defendant's  interest  in  the so 

standing  as  aforesaid  stand  charged  with  the  payment  of 
the  above-mentioned  amount  due  on  the  said  judgment. 

Dated  the day  of ,  1 8 — . 


Form  18. 

Garnishee  Order  [Attaching  Debt)  (0.  45,  r.  1). 

In  the  High  Court  of  Justice,  1 8 — . 

Division. 

in  Chambers. 

Between ,  Judgment  Creditor, 

•    and 

,  Judgment  Debtor. 

,  Garnishee. 

Upon  hearing and  upon  reading  the  affidavit  of , 

filed  the day  of ,  18 — ,  and . 

It  is  ordered  that  all  debts  owing  or  accruing  due  from 
the  above-named  garnishee  to  the  above-named  judgment 
debtor  be  attached  to  answer  a  judgment  recovered  against 
the  said  judgment  debtor  by  the  above-named  judgment 

creditor  in  the  High  Court  of  Justice  on  the day  of 

,  18 — ,  for  the  sum  of ,  on  which  judgment  the 

said  sum  of  £ •  remains  due  and  unpaid. 

And  it  is  further  ordered  that  the  said  garnishee  attend 

the in  Chambers,  Central  Office,  Royal  Courts  of  Justice, 

Strand,  London,  on  • day  the  day  of ,  18 — , 

at o'clock  in  the noon,  on  an  application  by  the 

said  judgment  creditor,  that  the  said  garnishee  pay  the 
debt  due  from  him  to  the  said  judgment  debtor,  or  so  much 
thereof  as  may  be  sufficient  to  satisfy  the  judgment  [and 
that  the  costs  of  this  application  be ]. 

Dated  the day  of ,  18 — . 
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Form  19. 

Garnishee  Order  (Absolute)  (0.  45,  r.  3). 

Upon  hearing  the  solicitors  for  the  judgment  creditor  and 

the  garnishee,  aad  upon  reading  the  a£B.davit  of  ,  filed 

the day  of ,  18 — ,  and  the  order  nisi  made  herein, 

dated  the day  of ,  18 — ,  whereby  it  was  ordered 

that  all  debts  owing  or  accruing  due  from  the  above-named 
garnishee  to  the  above-named  judgment  debtor  should  be 
attached  to  answer  a  judgment  recovered  against  the  said 
judgment  debtor  by  the  above-named  judgment  creditor  in 

the  High  Court  of  Justice  on  the day  of ,  18 — , 

for  the  sum  of  £ ,  on  which  judgment  the  said  sum  oiE 

£ remained  due  and  unpaid. 

It  is  ordered  that  the  said  garnishee  do  forthwith  pay 

the  said  judgment  creditor  £ ,  the  debt  due  from  him 

to  the  said  judgment  debtor  (or  so  much  thereof  as  may  be 
suf&cient  to  satisfy  the  judgment  debt),  and  that  in  default, 
thereof  execution  may  issue  for  the  same  [and  that  the 
costs  of  this  application  be ]. 

Dated  the day  of ,  18 — . 


Form  20. 

Order  for  Issue  between  Judgment  Creditor  and  Garnishee 
(0.  45,  r.  4). 

Upon  hearing  the  solicitors  for  the  judgment  creditor  and 

the  garnishee,  and  reading  the  affidavit  of ,  and  the 

order  nisi  herein,  dated  the day  of ,  18—. 

It  is  ordered  that  the  judgment  creditor  and  the  garnishee 
proceed  to  the  trial  of  an  issue  wherein  the  said  judgment 
creditor  shall  be  plaintiff  and  the  said  garnishee  shall  be 
defendant,  and  that  the  question  to  be  tried  shall  be  whether 
the  said  garnishee  was  indebted  to  the  judgment  debtor  in 
any  and  what  amount  at  the  time  the  said  order  nisi  was 
served.  And  it  is  further  ordered  that  the  issue  be  pre- 
pared and  delivered  by  the  plaintiff  therein  within  ten  days 
from  this  date  and  be  returned  by  the  defendant  therein 
within  seven  days  and  be  tried  at ,  and  that  the  ques- 
tion of  costs  and  all  further  questions  be  reserved  until  the 
trial  of  the  said  issue. 

Dated  the day  of ,  18 — . 

w.  27 


418  APPENDIX, 

Form  21. 

Order  for  Examination  touching  Means. 

In  the  High  Court  of  Justice,  18 — . 
Division. 

Master  in  Chambers, . 


Between ,  Judgment  Creditor, 

and 
,  Judgment  Debtor. 

Upon  heariag  the  solicitor  for  the  judgment  creditor  and 
the  judgment  debtor. 

It  is  ordered  that  the  above-named  judgment  debtor 
attend  before  one  of  the  masters  of  the  Supreme  Court  of 
Judicature  -  at  such  time  and  place  as  such  master  may 
appoint,  and  be  orally  examined  as  to  whether  any  and 
what  debts  are  owing  to  him  and  whether  he  has  any  and 
,  what  other  property  or  means  .of  satisfying  the  judgment 
signed  herein ;  and  that  the  said  judgment  debtor  produce 
any  books  or  other  documents  in  his  possession  or  power 
relating  to  the  same  before  the  said  master  at  the  time  of 
the  examination. 

Dated,  &c. 


-%■% 


Form  22. 


-s 


j-g-s        Receiver's  Recognizance  (0.  50,  r.  16). 

?l|     >  of >  of .  ^^^ .  of • 

^'^  - Befobe  our  Sovereign  Lady  the  Queen  ia  her 
^  "^  High  Court  of  Justice  personally  appearing,  do 
■2  °o     acknowledge  themselves,  and  each  of  them  doth 

ia%     acknowledge  himself,  to  owe  to and  - — — , 

[I  g     two  of  the  chief  clerks  of  the  Chancery  Divi- 

a  g    sion,  the  sum  of ,  to  be  paid  to  the  said 

•*^  °*     and ,  or  one  of  them,  or  the  executors 

J     or  administrators  of  them,  or  one  of  them,  and 

^    unless  they  do  pay  the  same,  they,  the  said , 

^     do  grant,  and  each  of  them  doth  grant  for  him- 
.2  J  §'  self,  his  heirs,  executors,  and  administrators, 

I 'S  I  that  the  said  sum  of shall  be  levied,  re- 

^  .a  -I  covered,  and  received,  of  and  from  them  and 

i3  I  g"  each  of  them,  and  of  and  from  all  and  singular 

g  I  the  manors,  messuages,  lands,  tenements,  and 
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hereditaments,  goods  and  chattels,  of  them  and  each  of 
them  wheresoever  the  same  shall  or  may  he  found.  Witness 
our  said  Sovereign  Lady  Victoria,  by  the  Grace  of  God  of 
the  United  Kingdom  of  Great  Britain  and  Ireland  Queen, 
Defender  of  the  Faith,  and  so  forth,  at  the  Eoyal  Courts  of 
Justice,  the day  of ,  18 — . 

Whereas,  by  an  order  of  the  High  Court  of  Justice 
made  in  a  cause  wherein are  plaintiffs  and defen- 
dants, and  dated  the day  of . 

It  was  ordered  that  a  proper  person  should  be  appointed 

to   receive   [or   that   upon  the   above  bounden first 

giving  security  he  should  be  appointed  receiver  of]  the 
rents  and  profits  of  the  real  estate,  and  to  collect  and  get 

in  the  outstanding  personal  estate  of in  the  said  order 

named.     And  whereas  the  judge  to  whom  this  cause  is 

assigned  hath  [approved  of  the  said as  a  proper  person 

to   be   such   receiver,    and  hath~\    approved    of    the   above 

bounden  and as  sureties  for  the  said ,  and 

hath  also  approved  of  the  above- written  recognizance  with 
the   under- written   condition  as   a  proper  security  to .  be 

entered  into  by  the   said and pursuant  to  the 

said  order  and  the  general  orders  of  the  said  Court  in  that 
behalf,  and  in  testimony  of  such  approbation  the  chief 
clerk  of  the  said  judge  hath  signed  an  allowance  in  the 
margin  hereof. 

Now  the  condition  of  the  above- written  recognizance  is 

such  that  if  the  said do  and  shall  duly  account  for  aU 

and  every  the  sum  and  sums  of  money  which  he  shall  so 
receive  on  account  of  the  rents  and  profits  of  the  real  estate, 

and  in  respect  of  the  personal  estate  of  the  said ,  at  such 

periods  as  the  said  judge  shall  appoint,  and  do  and  shall 
duly  pay  the  balances  which  shall  from  time  to  time  be 
certified  to  be  due  from  him  as  the  said  Court  or  judge 
hath  directed  or  shall  hereafter  direct,  then  the  above 
recognizance  shall  be  void  and  of  none  effect,  otherwise 
the  same  is  to  be  and  remain  in  fuU  force  and  virtue. 

Taken  and  acknowledged  by  the  above-named,  &c. 
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Accident,  225. 

AccoTTfTT,  205,  230,  285. 

ACKXOWXEDGMENT,  341. 

ACQiriESCENCE,  234. 

Action.     See  also  Contract ;  Covenant  j  Might;  Tort;  Wrong. 
new  cause  of,  364. 
real,  36. 

ACTUABY,  335. 

Administeation,  233,  234,  244. 

Administeator,  220,  241,  324.     See  also  Executor. 

Adyeetisee,  315. 

Adtotson,  4,  20.     See  Presentation. 

AFFlDAyiT,  361,  373,  383,  389,  390,  391,  394,  397,  398. 

Alien,  225. 

AxmoNT,  274.    See  also  Arrearages. 

Ameeioan  Rail  Bond,  116.    See  also  Bonds. 

Annuity, 

is  chose  in  action,  3,  19. 

is  property,  14. 

cannot  always  sue  for,  14. 

in  fee,  19,  63,  207. 

assignment  of,  34,  37,  59,  65,  94,  188,  196,  207,  270,  273. 

for  life,  19. 

for  years,  19. 
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Anntiity — continued. 

covenant  in  respect  of,  63. 

personalty  or  realty,  208. 

seizable  by  sheriff,  292. 

■whether  subject  of  donatio  mortis  causa,  304. 

executor's  dealing,  321. 

attachable,  367. 

charging  order  upon,  384. 

East  Indian,  343. 

Application, 

ex  parte,  373,  379,  389. 
by  petition,  393. 

Apportionment,  210  ei  iey. 

Appeentioeship,  213,  214. 

Arbitbation,  217,  324. 

Army.    See  Officers. 

Abeangement.     See  Deeds. 

■Aeeeaeages,  210. 
of  rent,  210,  241. 
of  pin-money,  213. 
of  interest,  341. 
of  ahmony,  213. 
of  half-pay,  273. 
of  fuU-pay,  273. 
of  dower,  340. 

Aeeest,  378. 

Aet.     See  Works  of. 

Aeticlbs.     See  Marriage. 

Assault,  20,  156,  161,  219,  221,  253,  342. 

Assets,  321. 

Assign,  not  to,  266.    See  also  Covenant. 

Assignable,  not.    See  Condition. 

Assignee, 

ia  own  name,  33,  34,  73,  145,  148,  149,  183,  347. 

ia  bankruptcy,  44,  104,  136  et  seq.,  148.    See  also  Trustee  in 

Bankruptcy. 
rival,  101. 
equitable,  144. 
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Assignment,  360. 

absolute,  30,  140,  142  et  seq.,  163  et  seq.,  357. 

by  non-owner,  53. 

equitable,  46  et  seq.,  56. 

voluntary,  68,  69. 

by  way  of  charge,  .140. 

ASSIGNOE, 

in  name  of,  30,  64. 

under  band  of,  171,  173  et  seq. 

Assise,  3. 

Assumpsit,  207. 

Assurance.    See  Policies. 
further,  265. 

Attachment,  145,  370,  374,  376  et  seq.,  398.    See  also  Cvm- 
mittal ;  Deits;  Garnishee.' 

Attobnet.     See  Solicitor. 
letter  of,  41—43. 
power  of,  324,  331. 
warrant  of,  289. 

,  Attditoe,  335. 
AuTHOE,  215,  216. 
Avoidance,  221. 
Avon,  208. 
Award,  217,  324,  342,  374. 

Bail  Bonds,  9. 

BATLrFF,  331. 

Bank, 

assignment  in  favour  of,  62,  85. 

bill  or  cheque  payable  at,  81. 

balance  at,  81,  152,  261. 

Savings,  195. 

subject  to  judge's  order,  260. 

lunatic's  finds,  261. 

improper  dealing  of  its  officers,  313 — 315. 

executor's  dealing  with,  323,  326. 

deposit  note,  304. 

distringas,  391. 

charging  order,  391. 
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Bank-note,  10,  21,  116,  291,  316. 

stealing,  10. 
Bankkitpt,  348. 
Bankruptcy.     See  also  Trustee  in  Bankruptcy, 

revokes  authority,  84,  332. 

in  respect  of  transfer,  135  et  seq.,  201,  248,  271. 

before  notice  of  assignment,  180. 

petition  in,  145. 

lunatic,  262. 

change  of  parties,  355. 
Babe  Eight.    See  Bight. 
Bath  Navigation,  208. 
Batteet,  219,  221,  253,  342. 
Beabee,  197. 
Beating,  3. 

Bbneficiai  Inteeest.     See  Interest. 
Bill,  Exohbqtjee.     See  Exchequer  Bills. 
Bill  in  EariTT,  25,  347,  350. 
Bill,  Navy.     See  Navy  Bill. 
Bill  of  Costs,  148,  320. 

Bill  of  Exchange, 

is  chose  in  action,  9,  15,  21,  27. 
•  assignment  of,  9,  30,  37,  197  et  seq. 
■whether  seizable  by  sheriff,  &o.,  10,  11. 
negotiable,  37,  116,  197  et  seq. 
drawn  on  a  merchant,  81. 
not  an  assignment  of  funds,  81,  166. 
executor,  205,  321. 
bankrupt,  248. 

subject  of  donatio  mortis  causa,  305. 
valuable  security,  311. 
improper  dealing,  310  et  seq.,  316. 
interpleader,  361. 

Bill  of  Lading, 

is  chose  in  action,  24,  27, 
assignment  of,  37,  124,  339. 
when  negotiable,  116. 
free  from  equities,  118. 
not  bill  of  sale,  306. 
document  of  title,  312,  339. 
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Bill  of  Sale, 

assignment  by,  54,  289,  290. 

Acts  not  directed  against  documents,  62. 

what  includes,  306  et  seq. 

may  be  chose  in  action,  307. 

Bishop,  375. 

BoAED  OP  Works,  203. 

Bond, 

is  chose  in  action,  4,  15,  20,  27. 

whether  seizable,  &c.,  10,  11,  291. 

assignment  of,  34,  68,  108,  205,  285,  286. 

whether  subject  of  donatio  mortis  causa,  67,  68,  305. 

whether  a  charge  over  property,  189. 

executor,  205,  206,  231. 

valuable  security,  311. 

time  limit,  340. 

administration,  124. 

bail,  9,  120,  205. 

East  India,  21,  121,  316. 

of  foreign  governments,  13,  23,  28,  116. 

bottomry,  76. 

replevin,  9,  120. 

respondentia,  40. 

marriage,  77. 

mortgage,  121. 

railway,  125. 

stealing,  10. 

Book  Debts.    See  Debt. 

Books,  375,  398. 

BoTTOMBY.    See  Bond. 

Box,  303. 

Beeach.    See  Contract;  Marriage. 

Beoker,  314,  326. 

Building  Oonteactoes,  354.    See  also  Contracts. 

Building  Materials,  48. 

Bueial,  228,  263. 

Business,  300. 

Busts,  209. 
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Call,  283. 

Capital,  51. 

Ca.  Sa.,  370.     See  also  Committal;  Attachment;  Im,prisonment. 

Oaeqo,  48. 

OATTiE,  339. 

I 

Certificates,  317.    See  also  Warehouseman. 

Cestui  que  trust.    See  also  Trustee. 

assignment  by,  90,  95,  97,  100,  110,  334,  358. 

priority,  95,  333. 

equities,  110,  111. 

defaulting  trustee,  111. 

inquiry,  334.' 

whetlier  a  necessary  party,  347. 

Chambers.    See  Master  in. 

Champerty,  155,  278.     See  also  Maintenance. 

Change,  355. 

Chaplain,  272. 

Charge,  190,  366. 

by  way  of,  30,  167,  168,  343.     See  also  Assignment. 

Charging  Order.    See  Order. 

Charter-party,  24,  27,  348. 

Chattels,  18,  32,  62,  195,  300,  314,  360. 
after-acquired,  54. 
corporeal,  7,  16. 
interest,  60. 
personal,  4. 

Chelsea  Watbrvoeks,  208. 

CHEarE, 

is  cbosein  action,  21. 

negotiable,  37,  116. 

assignable,  37. 

wbetber  an  assignment  of  funds,  62,  81,  165. 

■wbether  subject  of  donatio  mortis  causa,  304,  306. 

improper  dealing  witb,  317  et  seq. 

Chief  Clerk.    See  Clerh. 

Child,  225,  253. 
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Chose  in  Action, 

bankrupt's,  135  et  seq. 

corporeal,  3. 

equitable,  27,  30,  145,  185. 

future,  49,  50. 

incorporeal,  3. 

legal,  27,  30,  140,  145  et  seq.,  155,  156,  185. 

mixed,  4. 

personal,  4. 

real,  4,  36. 

reversionary,  28,  29,  29,  n.,  246. 

Chose  in  SrsPENSE,  6. 

CrviL  Sbeyice.    See  Officers. 

Claimants,  361. 

Claims, 

against  estate  of  deceased,  24. 
director,  25. 

Clergyman,  271,  272. 

Clerk,  290,  313. 
beneficed,  375. 
chief,  382. 

Coals,  238. 

Oo-Deeendant,  185,  352,  355. 

Codicil,  316. 

OoaNOTlT.     See  Judgment. 

OoLLECTOE,  79.    See  also  Bent- OoUector. 

OoLLBGE  Fellowship,  271. 

College  of  Physicians,  211. 

Commission,  361. 

commissioneb,  271,  273. 

Committal,  370,  376  et  seq.,  399  et  seq.    See  also  Attachment. 

Committee,  257,  259,  262.    See  also  Lunatic. 

Commonalty,  241. 

Company,    279.      See  also   Gost-Booh   Company ;    Joint  Stock 
Company ;  Shares. 

Compensation,  251.    See  alao  Damages ;  Tort. 
for  a  wrong,  6. 
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Condition,  4,  106. 

of  re-entry,  4,  20,  35. 

"  not  assignable  whateyer,"  172. 

OONSIDEKATION,  46. 

valuable,  182. 

Consignee,  84. 

Contingent  Interest.    See  Interest. 

Contingent  Eight.    See  Bight. 

Contract,  5,  21—22,  36,  111,  119.    See  also  Debt. 
executory,  247. 
benefit  of,  6,  21. 

breacb  of,  25,  109—110,  156,  224. 
building,  151,  153,  168. 
personal,  213,  237,  247,  275,  347. 

Contributory,  322. 

CONTJSEE,  138—139. 

Conversion,  222,  238. 

Conveyance,  288. 

Co-Pabtner,  212.     See  also  Partner ;  Partnership ;  Share. 

Copies,  printed,  363. 

Co-plaintiff,  185,  352,  355. 

Copyhold,  67,  258.    See  also  Fine. 

COPYEIGHT,  2,  6,  25,  128,  200,  209. 

Co-respondent,  382. 

Corn,  222,  265. 

Corporation,  283,  374,  386. 
sole,  211. 

CORPOEEAl  THDfG,  3,  7,  15 — 18. 

Cost-Book  Company,  388. 

Costs,  336,  373,  386,  392,  399.     See  also  Bill  of  Costs. 

Co-TRTTSTEE,  359.     See  also  Trustee. 

Counsel,  328. 

parliamentary,  270. 

Counterclaim,  104,  109,  142,  144,  359.    See  also  Set-Off. 

County  Court,  256,  260,  397  et  seq. 
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OotrpONS,  187,  317. 

CouBT.     See  Fund  {in  Court). 

Covenant, 

chose  in  action,  3,  21. 

in  lease,  24. 

real,  206. 

running  with  land,  236,  242,  263,  264. 

executor,  205,  231. 

bankruptcy,  254,  255. 

Cbbditoe,  death  of,  342.    See  also  Judgment  Creditor. 

Chops,  49,  307. 

Crown,  34,  272.    See  also  King. 

Otteatob,  241. 

Cube,  252. 

Cube  of  Sotjls,  58,  271,  272. 

Custom,  20,  211,  214.    See  also  Merchants. 

Damages, 

right  to,  chose  in  action,  5,  6,  155  et  seq.,  161. 
assignment  of,  35,  155  et  seq.,  285. 
to  property, 

executor,  206,  207,  218,  220,  221,  320. 

Statute  of  Frauds,  320. 
to  person,  218,  252. 
Campbell's  Act,  225  et  seq. 
liquidated,  237. 
special,  237. 
bankrupt,  252. 
time  limit,  340,  342. 
interpleader,  360. 

Day,  fractions  of,  102.     See  also  Time-Limit. 

Be  bonis  aspobtatis,  156,  219,  222. 

Be  bonis  eoolesiastiois,  375. 

Be  bonis  pbopriis,  236,  319,  320. 

Beaele'S  Case.     See  Rule  in  BearV-s  Case. 

Death, 

revokes  authority,  84,  332. 
notice,  180. 
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Death — continued. 

assignment,  181,  204  et  seq. 

Friendly  Societies,  194. 

arbitration,  217. 

actio  personalis,  217. 

servant,  219. 

of  creditor,  342. 

of  debtor,  343. 

cbange  of  parties,  355,  373. 

civil,  240  et  seq. 

Debenture, 

is  otose  in  action,  22. 

assignment  of,  60,  186,  189,  299. 

wbetber  subject  to  equities,  105,  107,  114. 

wben  negotiable,  116,  117. 

reputed  ownership  clause,  249,  299. 

bankruptcy,  299. 

improper  dealing  with,  310,  316,  317. 

valuable  security,  311. 

mortgage,  22,  132. 

stock,  22. 

county,  138. 

railway,  203,  304,  343. 

Debt, 

is  cbose  in  action,  2,  3,  19,  27. 

assignment  of,  131  et  seq.,  150,  195,  285,  289. 

Judicature  Act,  150. 

law  merobant,  212. 

executor,  220,  321,  325. 

bankrupt's  property,  298  et  seq.,  301. 

Married  Woman,  310. 

statute-barred,  325. 

equitable,  336. 

legal,  336. 

attachable,  145,  336,  367,  398. 

interpleader,  360. 

book,  49,  82,  181,  296. 

specialty,  19,  205. 

simple  contract,  19,  205,  342. 

of  record,  19,  205. 

judgment,  19,  152. 

future,  83,  167. 
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Debtor,  81,  140,  180,  333,  343,  348,  359,  388.    See  also  Judg- 
ment  Debtor. 

Deceased  Persons.    See  Estate. 

Deceit,  219,  221.    See  also  Fraud. 

Deeds, 

may  be  cioses  in  action,  19,  24. 

assignment  of,  66. 

subject  of  donatio  mortis  causa,  303. 

valuable  security,  311. 

improper  dealing  with,  310  et  seq.,  314,  315,  316. 

time  limit,  340.    n 

production  of,  345. 

Deeds  of  AjiEAifGEMENT,  136  et  seq.    See  also  Mortgage;  Title. 

Defamation,  loY.    See  also  Lilel ;  Slander. 

Default,  111,  112,  377. 

Defence,  104,  144,  199. 

Defendant.    See  Co-defendant. 

Dblioto.    See  Ex  Delicto. 

Department,  Legal,  273. 

Dependant,  228. 

Deposit  Eeceipts.    See  Receipts. 

Deposits,  193,  304. 

Design,  199,  200. 

Detention,  238. 

Detinue,  339. 

Detastavit,  221. 

Digging,  238. 

Diebctob,  11,  105,  314,  335,  350,  364,  374. 
claim,  against,  for  misfeasance,  11,  25. 

DlSOHABGE,  183,  193,  199,  256,  335,  351,  367. 

Disclaimer,  254. 

Discoveries,  251. 

Discovert,  374  et  seq.,  398. 

Dishonour,  198. 
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Disposition.    See  Order  and  Disposition. 

Disseisin,  3. 

DiSTBiNaAs,  384,  391. 

DrvTDEND  Wabeants,  21,  22,  116,  316.     See  also  Warrants. 

DrviDBNiis, 

are  choses  in  action,  13,  22,  23. 
in  bankruptcy,  48. 
unclaimed,  122,  202,  343. 
charging  order  over,  132,  390,  392. 
lunatic,  259. 
executor,  323. 
assignment  of,  343. 
receiver  in  respect  of,  382. 

Dock  Waerant,  312. 

Document, 

may  be  chose  in  action,  3,  19,  21,  24. 
in  respect  of  BUls  of  Sale  Act,  62,  306. 
subject  of  donatio  mortis  causa,  303. 
of  title, 

what  is,  311,  312. 

improper  dealing  with,  310  e*  seq. 
time  limit,  340. 
assignment,  344. 
production  of,  345,  375,  398. 

Donatio  inter  vivos,  67. 

Donatio  mortis  oavsa,  302  el  seq. 

Deawings,  209. 

Dtjng,  265. 


Easements,  201. 

East  India  Bonds.    See  Bond. 

East  India  Stock,  202.    See  also  Stock. 

Ejeotione  fibmae,  3. 

Ejectment,  3,  221,  232. 

Elegit,  369,  375. 

Emolitmbnts,  58. 
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Employees,  227. 

ENGEATiNas,  18,  25,  129,  209. 

Enjoyment,  265. 

Entby, 

false,  316. 

rigM  of.     See  Bight. 

title  of.     See  Title. 

Equitable  Interest,  24.    See  also  Interest. 

Equitable  Lessee.    See  Lessee  in  Equity. 

"Equities,"  91,  104  et  seq.,  140,  142,  338,  359. 
free  from,  112  e<  seq. 

Equity.    Se^  also  Bill  in  Equity. 

ctose  in,  27.     See  also  Ghose  in  Action. 
to  a  settlement,  246. 

Equity  of  Eedemption,  161,  168,  282,  382. 

Escape,  219,  342. 

Escheat,  37,  241. 

EscEO-w,  296. 

Estate,  4.    See  also  Property. 
in  a  term  for  years,  4,  24. 
of  deceased  persons,  24,  25.     See  also  Share. 
reversionary,  119. 
personal,  207,  208,  256,  340. 
real,  94,  103,  208,  233,  235,  256,  340. 

Estoppel,  97,  114,  267,  339. 

Exchajstge.     See  Bill  of  Exchange. 

Exoheqube.    See  Fund. 

ExcHEQUEE  Bill, 

is  chose  in  action,  21. 
negotiable,  37,  116. 
improper  dealing  with,  316. 

Ex  DELICTO,  216. 

Execution,  5,  145,  285,  289,  335,  366,  369  et  seq. 
equitable,  91,  267,  400  et  seq. 

Executor,  67,  81,  82,  204  et  seq.,  236,  350.     See  also  Adminis- 
trator; Trustee. 
w.  28 
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Executory  Interest.    See  Interest. 

Ex  PARTE.    See  Application ;  Order. 

Expectancy, 

no  right  of  proceeding,  15. 
is  chose  in  action,  15,  24. 
assignment  of,  48,  63,  183,  281. 

Expects,  360. 

Expenses.     See  Medical;  Nursing. 

Extent,  an,  34,  35. 

Factors,  314. 

Paem-Bailipp,  215. 

Felon,  241,  290,  291. 

Fems  oovest,  339.     See  also  Married  Women. 
life  estate  of,  25. 

Feme  sole,  180,  196,  235,  308. 

Fences,  238. 

Peoefment,  4. 

Fi.  Fa.,  10,  131,  342,  369,  375.     See  also  Execution. 

FiNAl,  Jtidgment.     See  Judgment. 

Fine,  267,  3i42. 

copyhold,  21,  211. 

Fire  Insurance  or  Policy.    See  Policies. 

Fixtures,  265,  307. 

Floating  Policy.    See  Policies. 

Foreign  Goyernment.    See  Bond ;  Scrip. 

Forfeiture,    5,   34,    35,    241,    285.      See   also   Belief  against 
Forfeitibre. 
of  lease,  24. 
of  a  marriage,  20. 

Form,  78. 

Formalities,  338. 

Forms.     See  Contents  under  Appendix. 

Fraud,  238,  275,  279,  350.     See  also  Deceit. 
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Freehold.    See  Office. 
Freight,  27,  48. 

Friend,  Next.  See  Neoa  Friend. 
Friendly  Society.  See  Societies. 
Fttnd  in  Court, 

is  chose  in  action,  23,  27. 

priority,  99. 

notice,  99,  103,  358. 

stop-order,  99,  103,  202,  345. 

assignment  of,  99. 

equitable  execution,  267,  382. 

trustee,  394. 

Fund-holder,   81,   87,   104,   333.     See  also  Debtor;   Right; 
Trustee. 

Funds,  290,  328,  384.    See  also  Trust  Fund. 
money  in,  2. 
public,  208. 

Furniture,  307,  382. 

Further  Assurance.    See  Assurance,  fwrther. 

Future  Debts.    See  Debt. 

Future  Eeceipts.    See  Receipts. 

Game,  265. 

Garnishee,  55,  61,  145,  201,  335,  354,  365,  369,  398,    See  also 
Order. 

Garnishor,  337. 

Gift,  4. 

Goods, 

remoYing,  221,  253.     See  also  De  bonis  asportatis. 

whetber  cboses  in  action,  17,  20. 

assignment  of,  56,  57. 

stoppage  in  transitu,  117. 

trade-mark,  200. 

property  of  bankrupt,  201,  298. 

"order  and  disposition,"  301. 

Bills  of  Sale  Acts,  307. 

executor,  320,  321. 

title,  339. 

interpleader,  360. 
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Goods  and  Chattels,  18,  49,  219,  240,  285,  375. 

Goodwill,  200. 

GovEENMENT,  Foreign.    See  Bond;  Scrijj. 

Gbant,  4. 

Grass,  222,  223. 

Gbowinu  Orops.    See  Crops. 

GuARDLiN,  260,  262. 

Hat,  223. 

Hedges,  238. 

Heir,  318. 

Heriots,  21,  211,  285. 

Hire,  238. 

Hieing  Agreement,  24. 

Holder,  199. 

own  name,  199. 
for  value,  348. 

Holder  in  due  Couese,  198. 

HoESB,  231. 

House-agents,  361. 

Husband, 

reducing  otose  into  possession,  28,  29,  242  et  seq. 

assignment  of  wife's  property,  66. 

policy  on,  eflected  by  wife,  196. 

Lord  Campbell's  Act,  225. 

qualified  property  in  wife's  cboses  in  action,  242,  243. 

bankrupt,  250. 

assignment  between,  and  wife,  308. 

change  of  parties,  355. 

interest  under  will  of,  368. 

execution,  373. 

Illegitimate,  194,  225. 

Imprisonment,   219,   221,   342,   377.      See  also  Attachment ; 
Committal . 
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Income,  25,  368.     See  also  Married  Woman. 

of  life  estate,  25.     See  also  Tenant  for  Life. 
Incorporeal, 

personal  property,  2,  6,  7. 

Incumbents,  271.     See  also  CTerA; ;  Clergyman;  Cure  of  Souls  ; 

Pensions  ;  Sinecure. 
Indemneft,  81. 

Indemnity,  160,  351.    See  also  Bight. 
India  Warrant,  312. 
iNDiAif  Army  Officers.    See  Officers. 
Indorsee,  117,  118,  197. 
Inpanct,  103. 
Intoemer,  281. 

Inpringement,  221.     See  also   Copyright;  Designs;   Patents; 
Trade-Mark. 

Inheritance.    See  Words  of. 

Injtnction,  142,  143,  267,  374,  379,  383. 

mandatory,  223.  • 

Injury.    See  also  Tort ;  Wrong. 
to  person,  221,  252,  284. 
to  property,  221—222,  223,  224,  281,  284. 

Inquiries,  333. 
Inquisition,  256. 
Inspection,  398. 
Instalments,  153,  154. 

Instrument,  182,  188,  191,  314,  315.    See  also  Deeds;  Docu- 
ment; Negotiahle  Instruments. 
Insurance.    See  Policies. 
Insure,  266.    See  also  Covenant. 

Interest,  13,  124,  187,  195,  217,  319,  321,  372.     See  also 
Married  Woman. 
in  a  term,  of  years,  4. 
contingent, 

is  chose  in  action,  24. 

assignment  of,  46,  48,  65,  99,  124,  263,  267. 

executor,  235. 

release,  &c.,  263. 

estoppel,  267. 
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Intbeest — continued. 
reversionary, 

is  cliose  in  action,  18,  21,  24,  25,  28. 

married  wonian's,  29,  245,  309. 

assignment  of,  29,  70,  245,  309. 

receiver  in  respect  of,  382. 
in  realty,  103. 
beneficial, 

is  cliose  in  action,  27. 

assignment,  110,  111,  278. 

receiver  in  respect  of,  382. 

charging  order,  387,  388. 
executory,  235,  263. 

Interpleader,  61,  141,  151,  360,  397. 

Intestacy,  27,  194. 

Inventions,  251.     See  also  Patents. 

Inventory,  2'61,  306. 


Joinder,  non.    See  Non-joinder. 

Joint  Stock  Companies,  9.    See  also  Companies;  Shares. 

Joint  Tenant.    See  Tenant. 

Judge,  272. 

salary  of,  272. 
pension  of,  272. 
Crown  colony,  273. 

Judgment, 

is  chose  in  action,  4,  20,  27. 
assignment  of,  66,  139,  285. 
executor,  205. 
time  limit,  340. 
by  cognovit,  138. 
final,  337. 

Judgment  Creditor,  65,  89,  91,  287,  385,  400. 

Judgment  Debtor,  390. 

Judgment  Debts.    See  Debt. 

Jus  AOOBESOENDI,  268, 
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Jus  DISPONENDI,  212. 

Justices,  261,  377. 

Key,  303. 

Kin,  next  of.     See  Next  of  Kin. 

King,  9,  11,  20,  34. 

Knowledge,  97,  98.    See  also  Notice. 

Labourers,  336. 

Laches,  92. 

Lading.    See  Bill  of  Lading. 

Land.     See  Covenant  {running  with  Land). 

Landlord,  119,  149,  266.    See  also  Tenant. 

Lapse  op  Time.    See  Time. 

Larceny,  10. 

La"w  Merchant.    See  Merchants. 

Lease,  267,  285.     See  also  Covenant;  Forfeiture. 

assignee  of,  236. 
Lbasehoi-ds,  233.    See  also  Lessee. 

Legacy, 

is  chose  in  action,  24,  27,  147,  310. 

iacluded  La  general  assignment,  50. 

assignment  of,  50,  283. 

registration,  104. 

"eqtiities,"  105,  106,  111. 

priority,  180. 

title,  180. 

executor,  232,  321,  324,  326,  350. 

death,  235. 

time  limit,  340,  341. 

duty,  395. 

when  attachable,  368. 

Lessee, 

in  equity,  24.     See  also  Right. 
for  years,  210,  232. 
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Letters  of  Administsation.    See  Administration . 

Letters-Patent.    See  Patents. 

Lettee-to-hiee.    See  Bight. 

Liabilities,  204. 

Libel,  161,  221,  253. 

Licence,  199,  266,  275,  306. 

Lien,  340,  366.     See  also  Charge. 

Life.     See  Tenant  for  Life. 

Life  Policy.    See  Policies. 

Lights,  219. 

Linens,  209;     See  also  Trade-Marks. 

LiQTJIDATOE,  109,  359. 

LlQTJOE,  266. 

Lis  Pendens,  61,  280.     See  also  Pendente  Lite. 

Liteeaet  Works,  209. 

Loans,  local,  186. 

LODGEES,  300. 

Lodgment,  394. 

Lunatic,  66,  254  et  seq.,  281. 
criminal,  257. 
pauper,  261. 

Machinery,  48,  266. 

Maintenance,  31,  155,  278,  281  et  seq..    See  also  Champerty. 

Maintenance  (suppoet),  48,  152,  254,  261,  274. 

Malfeasance,  219. 

Maudamus,  188,  374,  379.     See  also /w/Mnrfioji ;  Order. 

Marine,  274. 

Maeine  Policy.     See  Policies. 

Mareiage,  193,  355.     See  also  Bond;  Forfeiture. 
of  ward,  11,  20,  35. 
articles,  48,  64. 
settlement,  64,  306. 
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Maebiase — continued. 
breach,  of  promise  of, 
assignment,  157. 
executor,  206,  213,  2:37. 

Married  Woman, 

reversionary  interest,  28,  29. 

appointment  by,  68. 

capacity  to  acquire,  &c.,  196,  308. 

as  executrix,  235. 

restrained  property  not  attachable,  336,  368. 

separate  estate,  receiver  as  to,  382. 
Marry,  252. 

Master  in  Chambers,  375. 
Materials.     See  Building  Materials. 

Maxims, 

actio  personalis  moritur  cum  persona,  217,  219. 
yjts  superveniens  auctori  accrescit  successori,  267. 
lex  neminem  cogit  ad  vana  sen  inutilia  peragenda,  103. 
vigilantibus  non  dormientibus  jura  subveniunt,  181. 

Mayor,  241. 

Medical  Expense,  224,  228. 

Medical  Practitioner,  251. 

MEBCHAlfDISE,  212. 

Merchants,  314. 

custom  of,  9,  37,  212. 

Metropolitan  Board  op  Works,  343. 

Mill,  265,  266. 

Minerals,  238. 

Misfeasance,  11,  219. 

director's,  11,  25,  60.     See  also  Director. 

Misjoinder,  362. 

Misrepresentation,  221,  253.    See  also  Deceit;  Fraud. 

Money.     See  also -FMMd!;  Funds;  Purchase-money. 
may  be  chose  in  action,  5,  6,  20. 
assignment  of,  50,  193. 
agreement  to  lend,  153. 
lent,  230. 
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Money — continued. 

deposits  in  Friendly  Societies,  193. 
seizure,  &c.,  291. 
improper  dealing  with,  314. 
in  Court, 

stop  order,  345. 
interpleader,  360. 
in  third  person's  hands, 

attachable,  368. 

Months.    See  Time-limit. 

MoETGAGE.     See  also  Debentures  ;  Debt ;  Deeds. 
stock,  57. 
debt,  147,  305. 
by  a  company, 

of  future  capital,  &c.,  51,  52. 
of  partnership  share,  60. 
assignment  of,  69,  167. 
priority,  95. 
of  Ufe-policy,  134. 

of  moneys  due  and  to  become  due,  &c.,  151. 
may  be  within  Judicature  Act,  165,  167,  168  e<  seq^. 
within  13  Bliz.  c.  5,  &c.,  287,  288,  289,  293,  296. 
deeds, 

may  be  choses  in  action,  11,  15,  24. 

covenants  in,  148. 

subject  of  donatio  mortis  causa,  305. 

time  limit  for  claim  in,  340. 

MoBTGAGEE,- 60,  75,  101,  259,  321,  341. 

MoETrAEiBS,  285. 

Motion,  374,  376,  391. 

Muslins,  209.     See  also  Trade-marks. 

Navy  Bill,  21. 

Navy  Offioees.     See  Officers. 

Neoligenob,  224,  238,  253. 

NEGOTlABiLirY,  compared  with  assignability,  37,  n. 

Negotiable  Insteuments, 
are  choses  in  action,  21. 
assignment  of,  30. 
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Negotiable  Instruments— coraiintted. 
law  merchant,  37. 
debentures  may  be,  107. 
free  from  equities,  114. 
which  are,  116  e<  seq. 
notice,  182. 
executor,  230. 
bankrupt's,  249. 
seizure,  &o.,  291. 

subject  of  donatio  mortis  causa,  303. 
improper  dealing  with,  314. 
when  attachable,  369. 

Next  Pbiend,  353. 

Next  of  Kin,  66,  83,  106,  196,  350. 

New  ErvEE,  208. 

Newspaper,  93,  332. 
nam.e  of,  60. 

New  Trial,  61. 

Nomination,  192.     See  also  Friendly  Societies. 

Non-joinder,  352. 

Not  Assignable.    See  Condition. 

Note,  Bought  or  Sold,  312.    See  also  Bank-note. 

Note,  Peomissort.     See  Promissory  Note. 

Notice,  44,  86  et  seq.,  133,  134,  140,  141,  152,  176  et  seq.,  249, 
345  etseq.,  351,  391. 
"  given,"  178  et  seq. 
statutory,  181,  357. 
by  adTertisement,  202. 
of  proceedings,  395. 
of  injury,  228. 
simultaneous,  334. 
by  post,  390,  395. 

Novation,  41. 
Nudum  PACTUM,  319. 
Ntjesing,  224. 

Obligation.     See  also  Contract. 
is  chose  in  action,  3,  19. 
benefit  of,  from  contract,  21. 
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Obligation — cuuUnited. 
joint,  230. 

assignment  of,  35,  36,  201. 
bankrupt's  "property,"  201. 
creditor  in  respect  of,  286. 

Office,  270. 

freehold,  270. 

Officers, 

public,  269,  273. 
army,  269,  271,  274,  368. 
navy,  271,  274,  368. 
Indian  army,  274. 
civil  service,  368. 

Officiai  LiQinDATOE.    See  Liquidator. 

Opebatiost  of  Law.     See  Transfer. 

Oedeb,  395. 

garnisliee,  90. 

absolute,  388. 

ex  parte,  385. 

charging,  132,  382,  393. 

mandatory,  374. 

receiving,  247. 

nisi,  388. 

stop,  90,  99,  103,  345,  358,  392  pt  seq. 

"  Obdeb  and  Disposition,"  102,  182,  249,  299,  301. 

OEiGnsTATiNG  SUMMONS,  361.     See  also  Summons. 

OriLA-WTiY,  34,  240. 

OWNEB,  302. 

OvNEBSHiP,  Eeputed,  87,  91,  249,  298. 


Paintings,  129,  209. 

Pabent,  225. 

Paetioulabs,  398. 

Parties,  344. 

Paetneb,  215,  296,  350,  388,  389. 

Paetneeship,  249,  296,  350,  389.     See  also  Share. 


INDEX.  446 

Paety,  Thibd,  207.    See  also  Persons. 
Past  Sekyices.    See  Services. 
Patents, 

are  incorporeal  personalty,  2. 

■whetter  ohoses  in  action,  6,  25. 

assignment  of,  48,  60,  130  et  seq.,  199,  209,  275. 

executor,  209. 

bankruptcy,  251. 

Pattpee,  262.     See  also  Lunatic. 

Pay.     See  also  Pensions. 
deferred,  274. 
half,  368. 

Peace,  clerk  of,  270. 

Pedigeeb,  315. 

Penalty,  285,  342,  377. 
statutory,  281. 

Pendente  lite,  355.    See  also  Lis  pendens. 

Pensions, 

are  choses  in  action,  25. 
wliether  may  sue  for,  28. 
assignment  of,  57,  58,  269  et  seq. 
whetter  attachable,  336,  368. 

Peefoemance,  Specific.    See  Specific  Performance. 

Peesonal  Estate.    See  Estate. 

Peesonal  Peopeety.     See  Property. 

Personate,  317. 

Peesons,  Third,  89,  335,  366,  383.     See  also  Deceased  Persons  ; 
Party. 

Petition,  391,  393,  395. 

Photogeaphs,  209. 

Physicians,  215. 
OoUege  of,  211. 

PICTUEBS,  18,  24,  215.     See  also  Engravings  ;  Paintings. 

Plates,  316. 

Pledge,  17,  232. 

Plene  administbavit,  324. 
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Plough,  266. 

Policies, 

are  choses  in  action,  15,  21,  27. 

assignment  of,  38,  65,  71,  101,  275,  291. 

custom,  38. 

notice,  101,  345. 

priority,  101. 

may  be  withia  Judicature  Act,  153. 

married  woman,  196,  309,  310. 

death,  211. 

apportionment,  211. 

reputed  ownership,  249. 

seizable,  &c.,  287,  292. 

subject  of  donatio  mortis  causa,  303, 

life,  71—73,  133,  364. 

marine,  73,  135. 

fire,  73—76,  275. 

floating  (mercantile),  76. 

Policy,  public.    See  Public  Policy. 

Portion,  103,  104. 

Possession, 

in,  8,  9,  183. 
chattels  not  in,  16. 

reduction  into,   10,   11,  27,  28,   91,   242,    250.      See  also 
Hushand ;  Married  Woman. 

Possibility,  4,  15,  46,  65,  66,  263. 

of  an  interest  in  a  term,  4,  15,  24,  281. 
coupled  with  an  interest,  124. 

Post,  390.     See  also  Notice. 

Power  op  Ee-bntry,  4. 

Power  of  Attorney.    See  Attorney,  'power  of. 

Practitioner.     See  Medical  Practitioner. 

Presentation,  4,  20.    See  also  Advowson. 
next,  4. 

Prints,  209. 

Priority,  89  et  seq.,  333,  334,  358.     See  also  Notice. 

Peize-mosey,  273,  279. 

Procedure,  143. 
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PnocEEDiNas,  8,  12,  353. 

Pboceeds,  103,  250,  253. 

Peofit,  293. 

Promise,  5.     See  also  Contract ;  Marriage. 

PROMISSORY  Note,  9,  21,  27,  37,  116,  119,  197  et  seq.,  304,  311, 
317,  321. 

Promoter,  224. 

Property,  138,  201,  298.    See  also  Estate. 
incorporeal  personal,  2. 

Proprietor,  200  et  seq. 

Prospeottts,  Fraudulent,  221. 

Public  Officers.    See  Officers. 

Public  Policy,  31,  160,  269,  275,  278,  328. 

Public  Services.    See  Hervices. 

Purchase-money,  369. 

Purchaser  for  Value,  89. 

Purser,  388,  390. 

quaxe  olausum  feegit,  222. 
quabe  impedit,  221. 

Eael-way,  226,  249.     See  also  Bond. 

Rate,  Poor,  272. 

Eeal  Estate.    See  Estate ;  Interest. 

Eeceipts,  306,  317. 
future,  54. 
deposit,  382. 

Eeceiver,  188,  267,  379  et  seq.,  400,  401. 

Eeceiving  Order.    See  Order. 

Eecognizan-ces,  35,  340. 

Eecord.    See  Debt. 

EedbmpTION.     See  Equity  of  Redemption. 

Ee-ENTRY.     See  Power  of. 
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Reqistek,  199,  317. 

Ebgisteae,  398. 

Eegisteation 
of  assignment, 

of  debentures,  105,  107. 

of  mortgage  bonds,  121,  122. 

of  stares,  127,  128,  190. 

of  mortgage  debentures,  13 '2. 

of  county  debentures,  138. 

of  trade  marks,  200. 
of  trade  marks,  200. 

Eblease,  3,  106,  263,  267. 

Belief  against  Foefeituke,  24.  ■ 

Eeliefs,  21,  211,  285. 

Eemainbeemajst,  239. 

Eemedies,  346. 

Eenew,  265. 

Eent, 

is  obose  in  action,  3,  20. 

assignment  of,  35,  53,  54,  149,  210,  285,  293. 

arrears  of,  108,  210. 

set-ofl,  108. 

executor,  210,  221. 

covenants  running  ■with  land,  265. 

cbamperty,  281. 

time  limit,  340. 

attachable,  367. 

Eent-Oollectoe,  331.     See  also  Collector. 

Eepaie,  265. 

Eeplbvin,  339.     See  also  Bond, 

Eepeesentativb,  Legal,  199,  225,  236. 

Ebside,  265. 

Eespondbnt.     See  Oo-respondevt, 

Respondentia.    See  Bmid. 

Eetuen,  220. 

Eeteesion,  183,  207,  210,  264. 
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Eevebsionaet.     See  Estate;  Interest;  Share. 

Ebvocation,  193. 

Eights,  3,  9,  379. 

bare,  4,  25,  275,  279. 

of  action,  3,  5,  20,  1 55. 

of  doing  something,  12. 

of  entry,  3,  19,  123. 

of  fimdliolders,  23. 

of  lessee  in  equity,  24. 

of  letter-to-hire,  24. 

of  iademnity,  24.     See  also  Indemnity. 

contuigent,  259,  263,  267,  281. 

EooMS,  265. 

EuiE  m  Deablips  Ga.se,  88,  89,  91—94,  103,  334. 

Saiaet,  59,  269,  368,  377. 

Sale.    See  BUI  of  Sale. 

Savings  Bank.    See  Bank. 

Scrips,  14,  38,  39,  n.,  116. 

Sculptures,  209. 

Seaman,  65,  274,  336. 

Sea-wall,  265.    See  also  Covenant. 

Secretary,  335. 

Securities, 

trustee's  receipt,  195. 
in  Court, 

charging  order,  202. 
assignment  of,  262. 
pauper,  262. 
solicitor,  280. 
lien  on,  280,  282. 

subject  of  donatio  mortis  causa,  303. 
improper  dealing  with,  310,  314. 
what  are  valuable  securities,  311. 
executor,  328. 
assignee's  right  to,  346. 
"stock"  includes,  390. 
stop  order,  392. 
w.  29 
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Sectjbity,  380. 

Seduction,  253. 

Sepaeate  Use.    See  Use. 

Seqtjesteation,  289,  370,  374,  375. 

Servant,  215,  217,  253,  313. 

Sbeyioe,  375,  392,  399. 
personal,  180. 

Seryices, 

past,  272,  273. 
public,  313. 

Set-oit,  104,  106,  359. 

Settlement,  315.    See  also  Equity ;  Marriage. 

Share, 

in  ascertained  fund,  21. 
in  stock,  21. 
ia  partnership, 

is  chose  ia  action,  22,  27. 

assignment  of,  60,  102,  203. 

"order  and  disposition,"  102. 

executor,  212. 

suryiving  partner's  remedy  as  to  choses  in  action,  212. 

bankruptcy,  250. 

charging  order,  389. 
reversionary,  24. 
in  personal  estate  of  deceased,  25,  95,  340. 

Share  Warrant,  128.  ■ 

Shares, 

are  choses  in  action,  21,  22. 

ownership  in  bankruptcy  proceedings,  10,  91. 

confer  no  right  to  recover  face  value,  13. 

notice,  91,  103,  110. 

lien  upon,  110. 

assignment  of,  126,  345,  350. 

charging  order,  132,  384. 

whether  real  or  personal  property,  2,  208. 

executor,  209,  221,  322. 

misrepresentation,  221. 

bankruptcy,  252,  254. 

maintenance,  281. 
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Shabes — continued. 
seizable,  &c.,  292. 

not  "personal  chattels"  within  Bills  of  Sale  Acts,  307. 
"stock"  includes,  390. 
interpleader,  361. 

SHEBirp,  120,  131,  220,  238,  292,  336,  372,  375. 

Simple  Contract.    See  Debt. 

Sinecure,  270. 

Slander,  219,  221,  253,  342. 

Societies, 

building,  190. 
friendly,  134,  192. 
land,  191. 

Solicitor, 

as  assignee,  61,  283. 

as  assignor,  65,  148. 

misappropriation  by,  68. 

letter  addressed  to,  not  an  assignment,  85,  331,  350. 

neglecting  to  giye  notice,  89. 

bUl  of  costs,  148,  320.     See  also  Bill  of  Costs. 

letter  signed  by,  not  "under  hand  of  trustees,"  175. 

champerty,  280. 

improper  dealing  with  ohoses  in  action,  314,  315. 

executor,  320. 

notice  to,  for  others,  334,  358. 

lien,  priority  over  garnishee,  337. 

garnishee  proceedings,  337,  365. 

certificate  as  to  no  levy  in  j^.  fa.,  372. 

indorsement  of  writ,  371. 

imprisonment  for  non-payment  of  costs,  377. 

charging  order,  386,  390. 

Souls.    See  Cure  of  Souls. 

Specialtt.    See  Debt. 

Specifio  Performance,  369. 

Stamp,  86. 

Stationers'  Company,  316. 

Statute,  4,  20,  139. 

Statutes.     See  Index  of  Statutes. 

29  (2) 
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Stealing.     See  Bond;  Valuable  Securities;  Negotiable  Instru- 
ments, &c. 

Stock, 

is  chose  in  action,  9,  21. 

assignment  of,  9,  123,  244,  259,  292. 

bankruptcy  proceedings,  10,  252. 

charging  order,  132,  384. 

nature  of  property,  208. 

executor,  209. 

husband  reducing  into  possession,  244. 

lunatic,  259. 

not  "personal  chattels''  within  Bills  of  Sale  Acts,  307. 

improper  dealing  with,  316. 

debenture,  22. 

bank,  23. 

India,  343. 

Stock  in  Trade,  53. 

Stock  "Wareant,  128. 

Stop-Ordeb.    See  Order. 

sloffaq-e  in  transitu,  117,  339. 

Sub-let,  266. 

Summons,  374,  376,  382,  388,  390,  391,  393,  395,  399. 

Surety,  268. 

Suspense,  chose  in,  6. 

Sweepstakes.    See  Ticket  in. 


Tallies,  21. 

Taxes,  20,  265. 

Teacher,  215. 

Tenant  for  Life,  206,  239,  321. 

Tenant  foe  Years,  207. 

Tenant,  Joint,  212. 

Term  for  Tears.     See  Estate ;  Interest. 

Thing.    See  Chose;  Corporeal. 

Ticket  in  sweepstakes,  24. 
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Time, 

limit  of, 

executor,  233,  319. 

five  days,  397,  399. 

twenty-eigM  days,  254. 

six  weeks,  228,  378,  400. 

three  montlis,  296,  297. 

six  montlis,  223,  226,  227,  239,  385. 

twelve  montlis,  226,  228,  254. 

one  year,  341,  372,  377. 

two  years,  342. 

four  years,  342. 

six  years,  339,  340,  341,  342,  372,  373. 

ten  years,  343. 

twelve  years,  340,  341. 

twenty  years,  340,  341. 
lapse  of,  113,  234. 

Tithes,  20,  221,  351, 

Title, 

of  entry,  3,  19. 

deeds,  19,  265,  305. 

document  of,  may  be  chose  in  action,  3. 

notice,  in  order  to  "perfect,"  88,  141,  177,  181. 

to  share  in  debenture  stock,  187. 

to  bin  of  exchange,  198,  199. 

feeding  the  estoppel,  267. 

of  person  out  of  possession,  279. 

pretended,  bitying  a,  280. 

as  against  trustee  in  bankruptcy,  299. 

improper  dealing  as  to,  310,  315. 

to  a  chose  in  action,  338  et  seq. 

must  prove,  357. 

receiver,  379. 

ToET,  219,  237,  275. 

action  for,  7,  25,  159,  275,  284. 

toet-feasoe,  237. 

Teade,  266,  300. 

Teade-maeks,  25,  199,  221,  317. 

Teadee,  300. 
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Teansfbb.     See  also  Assignment. 
of  shares,  9. 
by  operation  of  law,  204  et  seq. 

TEEASirEY--WAilEANT,  10. 

Teeatise,  216. 

Teees,  222,  238. 

Teespass,  3,  6,  20,  36,  219,  220,  222,  232,  253,  339,  379. 

for  goods  taken  away,  3,  20.     See  also  De  bonis  asportatis. 

Teiai,  new,  61. 

Teovee,  219,  220. 

Trust  Fuitd,  23,  27,  279,  310,  325,  345,  382. 
reversionary  share,  24. 

Tetjstbe, 

a  beneficiary,  100. 

notice  to,  92,  93,  96. 

not  bound  to  answer  inquiries,  97,  333. 

assignment  by,  110. 

defaulting.  111,  377. 

improper  dealing  with  ohoses  in  action,  314,  315. 

for  the  assignor,  333. 

change  of  parties,  355. 

notice  to  solicitors  of,  358. 

interpleader,  359. 

reHef  of,  364. 

payment  into  Court,  394. 

Tetjstee  in  Bawkettptct, 

ohoses  in  action  vesting  in  or  not,  24,  53,  54,  201,  247,  250, 

253,  271,  299. 
what  act  sufficient  to  avoid,  60,  103,  248,  253,  299,  359. 
completing  bankrupt's  contract,  153. 
assignment  of  actions  for  tort  by,  284. 

TErsTS,  20,  46,  68,  69,  165,  195,  343. 
successive,  99. 

Txtrnpike,  67,  68. 

Unolaimed  Dividends.    See  Dividends. 

Use,  13,  20. 

separate,  197. 
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Variation,  194. 

Verdict,  368. 

Vessel,  225. 

Villein,  9. 

VoLTHS-TEERS,  67,  68,  69,  88,  89,  182,  286,  287. 

Voucher  by  warranty,  6.  "  See  also  Warranty. 

Wages,  65,  336,  369. 

Ward,  4,  11.    See  also  Marriage. 

Wardship,  4. 

Warehouse-keeper's  Oertifioate,  312. 

Wares,  212. 

Warrant,    306,    311,    312,    317.      See    Dividend    Warrants; 
Treasv/ry -warrant. 
dock,  312. 
share,  128. 
stock,  128. 
of  attorney,  289. 
India,  312. 

Warranty,  9. 

vouclier  by,  6,  21. 

Waste,  222,  238,  239,  379. 

Watch,  239. 

Water,  265. 

Watercourse,  219. 

Weeks.    See  Time-limit. 

WrDO-w,  320,  368. 

Wife,  225,  373. 

Will,  194,  315,  316,  345,  368.     See  also  Interest. 
interest  in,  24,  25,  27,  48,  95,  152. 

Winding-up,  60,  91,  lOB,  128,  192,  209,  212. 

Words  of  Inheritance,  207. 

Work,  321. 

Workhouse,  272. 
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Workman,  227,  228,  336. 

Workmen's  Compensation,  228. 

Works.    See  Board  of  Works. 

Works  of  Art,  209. 

wotjnding,  342. 

Writ,  182. 

WRiTiNa,  141,  164,  171,  174e«sej.,  357. 

Wrong,  4,  6.     See  also  Tort. 
action  for,  4,  6,  26. 

Tears.     Qqb  Tenant  for  Years ;  Time-limit. 
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